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RE: Clean Harbors Counteroffer

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Recipients

		Pearson.Evan@epa.gov



Evan:
I am meeting with Management tomorrow to finalize the counter offer.  It is fair to say the we will accept the proposed $581k penalty.  The issue is better understanding the construction of direct lines from the hazardous waste tank emission points to the secondary combustion chamber.  As you are aware, we are in the midst of a large upgrade at the facility, and we are having differing views on how best to accomplish the goal.   

I apologize for the delay but the Holidays and the weather have a bigger impact than expected.

Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.

-----Original Message-----
From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Monday, January 06, 2014 10:02 AM
To: McDonald, Michael R
Subject: RE: Clean Harbors Counteroffer

When we talked back in late December, it was my understanding that a counteroffer would be sitting in my in box when I returned from the holidays.  When can we expect a counteroffer?  Thanks.

-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Wednesday, December 18, 2013 10:49 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Evan:
Please see the attached Tolling Agreement.  Do you have any time this afternoon to discuss the counter offer?


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.

-----Original Message-----
From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Wednesday, December 18, 2013 10:15 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Are you able to get the tolling agreement back to me today?  Also, we can we expect a counteroffer?  Thanks.

-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Sunday, December 15, 2013 8:57 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Evan:

I have shared the offer with management, and we are certainly encouraged by the movement in the proposed penalty.  I will get the Tolling Agreement back to you tomorrow.


__________________________________________________
Michael R. McDonald
Counsel
Clean Harbors Environmental Services, Inc.
42 Longwater Drive
Norwell, MA 02061
Tel: 781-792-5136
Email: mcdonaldm@cleanharbors.com<mailto:mcdonaldm@cleanharbors.com>
Web: www.cleanharbors.com<http://www.cleanharbors.com/>
__________________________________________________



________________________________
From: Pearson, Evan [Pearson.Evan@epa.gov]
Sent: Wednesday, December 11, 2013 11:45 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Clean Harbors Counteroffer

See attached letter.

Evan L. Pearson
Senior Enforcement Counsel (6RC-ER)
RCRA Enforcement Branch
Office of Regional Counsel
U.S. EPA - Region 6
1445 Ross Avenue
Dallas, Texas 75202-2733
Phone - (214) 665-8074
Fax - (214) 665-3177
E-Mail - pearson.evan@epa.gov<mailto:pearson.evan@epa.gov>

IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.





RE: Clean Harbors Counteroffer

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Recipients

		Pearson.Evan@epa.gov



Evan:
I am meeting with Management tomorrow to finalize the counter offer.  It is fair to say the we will accept the proposed $581k penalty.  The issue is better understanding the construction of direct lines from the hazardous waste tank emission points to the secondary combustion chamber.  As you are aware, we are in the midst of a large upgrade at the facility, and we are having differing views on how best to accomplish the goal.   

I apologize for the delay but the Holidays and the weather have a bigger impact than expected.

Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.

-----Original Message-----
From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Monday, January 06, 2014 10:02 AM
To: McDonald, Michael R
Subject: RE: Clean Harbors Counteroffer

When we talked back in late December, it was my understanding that a counteroffer would be sitting in my in box when I returned from the holidays.  When can we expect a counteroffer?  Thanks.

-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Wednesday, December 18, 2013 10:49 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Evan:
Please see the attached Tolling Agreement.  Do you have any time this afternoon to discuss the counter offer?


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.

-----Original Message-----
From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Wednesday, December 18, 2013 10:15 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Are you able to get the tolling agreement back to me today?  Also, we can we expect a counteroffer?  Thanks.

-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Sunday, December 15, 2013 8:57 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Evan:

I have shared the offer with management, and we are certainly encouraged by the movement in the proposed penalty.  I will get the Tolling Agreement back to you tomorrow.


__________________________________________________
Michael R. McDonald
Counsel
Clean Harbors Environmental Services, Inc.
42 Longwater Drive
Norwell, MA 02061
Tel: 781-792-5136
Email: mcdonaldm@cleanharbors.com<mailto:mcdonaldm@cleanharbors.com>
Web: www.cleanharbors.com<http://www.cleanharbors.com/>
__________________________________________________



________________________________
From: Pearson, Evan [Pearson.Evan@epa.gov]
Sent: Wednesday, December 11, 2013 11:45 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Clean Harbors Counteroffer

See attached letter.

Evan L. Pearson
Senior Enforcement Counsel (6RC-ER)
RCRA Enforcement Branch
Office of Regional Counsel
U.S. EPA - Region 6
1445 Ross Avenue
Dallas, Texas 75202-2733
Phone - (214) 665-8074
Fax - (214) 665-3177
E-Mail - pearson.evan@epa.gov<mailto:pearson.evan@epa.gov>

IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.





RE: Clean Harbors Counteroffer

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Recipients

		mcdonaldm@cleanharbors.com



When we talked back in late December, it was my understanding that a counteroffer would be sitting in my in box when I returned from the holidays.  When can we expect a counteroffer?  Thanks.

-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Wednesday, December 18, 2013 10:49 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Evan:
Please see the attached Tolling Agreement.  Do you have any time this afternoon to discuss the counter offer?


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.

-----Original Message-----
From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Wednesday, December 18, 2013 10:15 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Are you able to get the tolling agreement back to me today?  Also, we can we expect a counteroffer?  Thanks.

-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Sunday, December 15, 2013 8:57 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Evan:

I have shared the offer with management, and we are certainly encouraged by the movement in the proposed penalty.  I will get the Tolling Agreement back to you tomorrow.


__________________________________________________
Michael R. McDonald
Counsel
Clean Harbors Environmental Services, Inc.
42 Longwater Drive
Norwell, MA 02061
Tel: 781-792-5136
Email: mcdonaldm@cleanharbors.com<mailto:mcdonaldm@cleanharbors.com>
Web: www.cleanharbors.com<http://www.cleanharbors.com/>
__________________________________________________



________________________________
From: Pearson, Evan [Pearson.Evan@epa.gov]
Sent: Wednesday, December 11, 2013 11:45 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Clean Harbors Counteroffer

See attached letter.

Evan L. Pearson
Senior Enforcement Counsel (6RC-ER)
RCRA Enforcement Branch
Office of Regional Counsel
U.S. EPA - Region 6
1445 Ross Avenue
Dallas, Texas 75202-2733
Phone - (214) 665-8074
Fax - (214) 665-3177
E-Mail - pearson.evan@epa.gov<mailto:pearson.evan@epa.gov>

IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.





RE: Clean Harbors Counteroffer

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



Are you able to get the tolling agreement back to me today?  Also, we can we expect a counteroffer?  Thanks.

-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Sunday, December 15, 2013 8:57 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Evan:

I have shared the offer with management, and we are certainly encouraged by the movement in the proposed penalty.  I will get the Tolling Agreement back to you tomorrow.


__________________________________________________
Michael R. McDonald
Counsel
Clean Harbors Environmental Services, Inc.
42 Longwater Drive
Norwell, MA 02061
Tel: 781-792-5136
Email: mcdonaldm@cleanharbors.com<mailto:mcdonaldm@cleanharbors.com>
Web: www.cleanharbors.com<http://www.cleanharbors.com/>
__________________________________________________



________________________________
From: Pearson, Evan [Pearson.Evan@epa.gov]
Sent: Wednesday, December 11, 2013 11:45 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Clean Harbors Counteroffer

See attached letter.

Evan L. Pearson
Senior Enforcement Counsel (6RC-ER)
RCRA Enforcement Branch
Office of Regional Counsel
U.S. EPA - Region 6
1445 Ross Avenue
Dallas, Texas 75202-2733
Phone - (214) 665-8074
Fax - (214) 665-3177
E-Mail - pearson.evan@epa.gov<mailto:pearson.evan@epa.gov>

IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.





RE: Clean Harbors Counteroffer

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



When do you expect that you will be able to get a counteroffer back to us?

-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Sunday, December 15, 2013 8:57 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Evan:

I have shared the offer with management, and we are certainly encouraged by the movement in the proposed penalty.  I will get the Tolling Agreement back to you tomorrow.


__________________________________________________
Michael R. McDonald
Counsel
Clean Harbors Environmental Services, Inc.
42 Longwater Drive
Norwell, MA 02061
Tel: 781-792-5136
Email: mcdonaldm@cleanharbors.com<mailto:mcdonaldm@cleanharbors.com>
Web: www.cleanharbors.com<http://www.cleanharbors.com/>
__________________________________________________



________________________________
From: Pearson, Evan [Pearson.Evan@epa.gov]
Sent: Wednesday, December 11, 2013 11:45 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Clean Harbors Counteroffer

See attached letter.

Evan L. Pearson
Senior Enforcement Counsel (6RC-ER)
RCRA Enforcement Branch
Office of Regional Counsel
U.S. EPA - Region 6
1445 Ross Avenue
Dallas, Texas 75202-2733
Phone - (214) 665-8074
Fax - (214) 665-3177
E-Mail - pearson.evan@epa.gov<mailto:pearson.evan@epa.gov>

IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.





RE: Clean Harbors Counteroffer

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Cc

		King, Roxanne

		Recipients

		Pearson.Evan@epa.gov; King.Roxanne@epa.gov



Evan:

I have shared the offer with management, and we are certainly encouraged by the movement in the proposed penalty.  I will get the Tolling Agreement back to you tomorrow.


__________________________________________________
Michael R. McDonald
Counsel
Clean Harbors Environmental Services, Inc.
42 Longwater Drive
Norwell, MA 02061
Tel: 781-792-5136
Email: mcdonaldm@cleanharbors.com<mailto:mcdonaldm@cleanharbors.com>
Web: www.cleanharbors.com<http://www.cleanharbors.com/>
__________________________________________________



________________________________
From: Pearson, Evan [Pearson.Evan@epa.gov]
Sent: Wednesday, December 11, 2013 11:45 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Clean Harbors Counteroffer

See attached letter.

Evan L. Pearson
Senior Enforcement Counsel (6RC-ER)
RCRA Enforcement Branch
Office of Regional Counsel
U.S. EPA - Region 6
1445 Ross Avenue
Dallas, Texas 75202-2733
Phone - (214) 665-8074
Fax - (214) 665-3177
E-Mail - pearson.evan@epa.gov<mailto:pearson.evan@epa.gov>

IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.





RE: Clean Harbors Counteroffer

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Cc

		King, Roxanne

		Recipients

		Pearson.Evan@epa.gov; King.Roxanne@epa.gov



Evan:
Please see the attached Tolling Agreement.  Do you have any time this afternoon to discuss the counter offer?


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.

-----Original Message-----
From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Wednesday, December 18, 2013 10:15 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Are you able to get the tolling agreement back to me today?  Also, we can we expect a counteroffer?  Thanks.

-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Sunday, December 15, 2013 8:57 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Evan:

I have shared the offer with management, and we are certainly encouraged by the movement in the proposed penalty.  I will get the Tolling Agreement back to you tomorrow.


__________________________________________________
Michael R. McDonald
Counsel
Clean Harbors Environmental Services, Inc.
42 Longwater Drive
Norwell, MA 02061
Tel: 781-792-5136
Email: mcdonaldm@cleanharbors.com<mailto:mcdonaldm@cleanharbors.com>
Web: www.cleanharbors.com<http://www.cleanharbors.com/>
__________________________________________________



________________________________
From: Pearson, Evan [Pearson.Evan@epa.gov]
Sent: Wednesday, December 11, 2013 11:45 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Clean Harbors Counteroffer

See attached letter.

Evan L. Pearson
Senior Enforcement Counsel (6RC-ER)
RCRA Enforcement Branch
Office of Regional Counsel
U.S. EPA - Region 6
1445 Ross Avenue
Dallas, Texas 75202-2733
Phone - (214) 665-8074
Fax - (214) 665-3177
E-Mail - pearson.evan@epa.gov<mailto:pearson.evan@epa.gov>

IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.
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RE: Clean Harbors Counteroffer

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov





-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Wednesday, December 18, 2013 10:49 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Evan:
Please see the attached Tolling Agreement.  Do you have any time this afternoon to discuss the counter offer?


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.

-----Original Message-----
From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Wednesday, December 18, 2013 10:15 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Are you able to get the tolling agreement back to me today?  Also, we can we expect a counteroffer?  Thanks.

-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Sunday, December 15, 2013 8:57 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Evan:

I have shared the offer with management, and we are certainly encouraged by the movement in the proposed penalty.  I will get the Tolling Agreement back to you tomorrow.


__________________________________________________
Michael R. McDonald
Counsel
Clean Harbors Environmental Services, Inc.
42 Longwater Drive
Norwell, MA 02061
Tel: 781-792-5136
Email: mcdonaldm@cleanharbors.com<mailto:mcdonaldm@cleanharbors.com>
Web: www.cleanharbors.com<http://www.cleanharbors.com/>
__________________________________________________



________________________________
From: Pearson, Evan [Pearson.Evan@epa.gov]
Sent: Wednesday, December 11, 2013 11:45 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Clean Harbors Counteroffer

See attached letter.

Evan L. Pearson
Senior Enforcement Counsel (6RC-ER)
RCRA Enforcement Branch
Office of Regional Counsel
U.S. EPA - Region 6
1445 Ross Avenue
Dallas, Texas 75202-2733
Phone - (214) 665-8074
Fax - (214) 665-3177
E-Mail - pearson.evan@epa.gov<mailto:pearson.evan@epa.gov>

IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.
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RE: Clean Harbors El Dorado-Confidential Communication

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



1.  We are still waiting for copies of the tank inspections for the Brine Unit and the calculations associated with each tank showing that the secondary containment is adequate.  Could you also provide a list of the tanks associated with the Brine Unit?


 


2.  What tanks, lines or equipment are located in the building that houses the filter presses associated with the Brine Unit?  How are the secondary containment requirements for those units met? 


 


3.  How many tanks are included in the project to route the emissions to the SCC?  Could you provide EPA with an up-to-date list and volume of each tank?


 


4.  We would like to see a copy of the analytical data of the brine samples that were tested.  Please call me and I may have an idea that may address your concerns.  Thanks.


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Friday, August 30, 2013 3:30 PM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors El Dorado-Confidential Communication




 


Evan:


My apologies, I confused the Carbon Canister issue with your question about tank inspections.


 


Which tanks inspections do you need?


 


 


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Friday, August 30, 2013 4:18 PM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Clean Harbors El Dorado-Confidential Communication




 


I assume that you are still working on the tank inspection dates, because I did not see an attachment relating to this item.


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Friday, August 30, 2013 3:14 PM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors El Dorado-Confidential Communication




 


CONFIDENTIAL SETTLEMENT COMMUNICATION-NOT TO BE USED FOR ANY OTHER PURPOSE


 


Evan:


Here is an updated response to your requests.


1.       Affidavit of the data entry person;


a.        Affidavit already submitted.


 


2.       Pictures of secondary containment for the Brine Unit and supporting calculations;


a.        Pictures already submitted.


 


3.       Tank inspection dates; and 


Clean Harbors El Dorado, LLC has a computerized work order tracking process, the BE Maintenance System, to log, schedule, and track performance of maintenance at the facility, including but not limited to Carbon Canister change outs.  The computerized system is intended to ensure that maintenance items are performed in a timely and systematic manner.  The system allows for electronic entry of maintenance needs, but only one person is authorized to administratively close out items, the Facility Administrator.  As it relates to the Carbon Canisters, the following workflow process existed at the time of the EPA inspections.


 


1.       If a Canister failure was detected during monitoring, the failure was entered into BE Maintenance System.  This created a Work Order.


2.       A paper copy of electronic Work Order was printed out and given to worker to perform the change out. (This was and still is the only part of the process done on paper.)


3.       After the change out was completed, the worker went into the BE Maintenance System and marked the Work Order as " Complete."   Unfortunately, the system did not record a time stamp when a worker marked the Work Order as “Complete”.  


4.       The Work Order remained open until it was “Closed Out” by the Facility Administrator. The “Closing Out” of the form is an administrative function that bears no relation to the date the work was actually performed, and was often performed days or even weeks after the work was actually performed and marked as “Complete” in the system.  However, at the time of EPA’s inspection, the system automatically recorded the time that the work order was “Closed Out” and not the time it was “Completed”.  To address EPA’s concerns regarding timing of canister change outs,  the process was updated to record the actual time at which change outs are performed, and not just the date on which the Work Order was administratively “Closed Out”.  Now, when a worker marks a Work Order as “Complete” in the BE System, the worker also enters the time and date the work was actually completed.  Accordingly, the data on the change out date is now be captured by the system.


5.       The Work Order (and all maintenance work orders throughout the facility) is still administratively Closed Out by the Facility Administrator at a later time.  


 


Prior to this change in practice, the data presented to EPA on carbon canister change outs was reflective of the time at which  the Facility Administrator administratively closed out Work Orders.  The Closing Out of Work Orders is an administrative/ clerical function that essentially serves to archive records of completed work.  The Facility Administrator allows Work Orders to accumulate and typically closes out batches of Work Orders when time allows, resulting in a delay between the time the work is actually performed and the Work Order is Closed Out.  In one instance, this delay in Close Out was particularly pronounced when the Facility Administrator was on leave for a period time.  The delay in the administrative task of Closing Out a workflow form, however, bore no relation to the actual dates the canister change out was performed.


 


The affidavits we have supplied demonstrate the standard operating procedure, and other evidence shows that except where we have acknowledged there was a delay, the Canisters were replaced within the next day as required.


 


4.       An evaluation of the July 21, 2009 Brine Product Samples.


We have reviewed the data supplied, and it is wholly unclear who ordered the testing, and why the testing was performed by a firm Clean Harbors does not regularly use, American lnterplex Corporation (“AIC”).  Accordingly, we have no confidence in the AIC testing.  It is important to note that on page 2 of the AIC report the document specifically states “Elevated reporting limits are due to matrix interference.”  It is our belief that this annotation relates to the fact that the brine material contains very high concentrations of salts that interfere with the instruments used to determine metal concentrations.  These salts create high background noise on the instruments that raise the metal detection limits and create false positive results.  


 


Clean Harbors has engaged an expert in the field and under the request of counsel, we have performed testing in anticipation of potential litigation arising from the inspections.  Our testing indicates that the concentration of metals is exponentially less than what is identified in the AIC report.  Since these results may not be relevant to the issues in controversy, you may or may not be interested in reviewing the data.  In the event you are interested in viewing the data, we would confer with external counsel before we release the data to ensure we have preserved the Company’s legal rights.


 


Hopefully, the above answers your questions, but these are complicated issues, so please let me know if you need additional material or clarification.


Thanks 


__________________________________________________
Michael R. McDonald 


Assistant General Counsel
Clean Harbors Environmental Services, Inc.


42 Longwater Drive


Norwell, MA 02061 
Tel: 781-792-5136


Email: mcdonaldm@cleanharbors.com 
Web: www.cleanharbors.com 
__________________________________________________ 


 



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, August 22, 2013 5:45 PM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Clean Harbors




 


Sorry that we were not able to connect today.  I am out of the office on Friday, but will be back in the office on Monday.  There were two items that I wanted to talk to you about.  The first was the status of the following documentation that you were going to provide to us:


 


1.  Affidavit of the data entry person;


2.  Pictures of secondary containment for the Brine Unit and supporting calculations;


3.  Tank inspection dates; and 


4.  An evaluation of the July 21, 2009 Brine Product Samples.


 


The second item I wanted to discuss is the procedures Clean Harbors followed and paperwork associated with the monitoring and replacement of the carbon canisters.  


 


Hopefully, we will be able to touch base on Monday.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




RE: Clean Harbors El Dorado-Confidential Communication

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



1.  We are still waiting for copies of the tank inspections for the Brine Unit and the calculations associated with each tank showing that the secondary containment is adequate.  Could you also provide a list of the tanks associated with the Brine Unit?


 


2.  What tanks, lines or equipment are located in the building that houses the filter presses associated with the Brine Unit?  How are the secondary containment requirements for those units met? 


 


3.  How many tanks are included in the project to route the emissions to the SCC?  Could you provide EPA with an up-to-date list and volume of each tank?


 


4.  We would like to see a copy of the analytical data of the brine samples that were tested.  Please call me and I may have an idea that may address your concerns.  Thanks.


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Friday, August 30, 2013 3:30 PM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors El Dorado-Confidential Communication




 


Evan:


My apologies, I confused the Carbon Canister issue with your question about tank inspections.


 


Which tanks inspections do you need?


 


 


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Friday, August 30, 2013 4:18 PM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Clean Harbors El Dorado-Confidential Communication




 


I assume that you are still working on the tank inspection dates, because I did not see an attachment relating to this item.


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Friday, August 30, 2013 3:14 PM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors El Dorado-Confidential Communication




 


CONFIDENTIAL SETTLEMENT COMMUNICATION-NOT TO BE USED FOR ANY OTHER PURPOSE


 


Evan:


Here is an updated response to your requests.


1.       Affidavit of the data entry person;


a.        Affidavit already submitted.


 


2.       Pictures of secondary containment for the Brine Unit and supporting calculations;


a.        Pictures already submitted.


 


3.       Tank inspection dates; and 


Clean Harbors El Dorado, LLC has a computerized work order tracking process, the BE Maintenance System, to log, schedule, and track performance of maintenance at the facility, including but not limited to Carbon Canister change outs.  The computerized system is intended to ensure that maintenance items are performed in a timely and systematic manner.  The system allows for electronic entry of maintenance needs, but only one person is authorized to administratively close out items, the Facility Administrator.  As it relates to the Carbon Canisters, the following workflow process existed at the time of the EPA inspections.


 


1.       If a Canister failure was detected during monitoring, the failure was entered into BE Maintenance System.  This created a Work Order.


2.       A paper copy of electronic Work Order was printed out and given to worker to perform the change out. (This was and still is the only part of the process done on paper.)


3.       After the change out was completed, the worker went into the BE Maintenance System and marked the Work Order as " Complete."   Unfortunately, the system did not record a time stamp when a worker marked the Work Order as “Complete”.  


4.       The Work Order remained open until it was “Closed Out” by the Facility Administrator. The “Closing Out” of the form is an administrative function that bears no relation to the date the work was actually performed, and was often performed days or even weeks after the work was actually performed and marked as “Complete” in the system.  However, at the time of EPA’s inspection, the system automatically recorded the time that the work order was “Closed Out” and not the time it was “Completed”.  To address EPA’s concerns regarding timing of canister change outs,  the process was updated to record the actual time at which change outs are performed, and not just the date on which the Work Order was administratively “Closed Out”.  Now, when a worker marks a Work Order as “Complete” in the BE System, the worker also enters the time and date the work was actually completed.  Accordingly, the data on the change out date is now be captured by the system.


5.       The Work Order (and all maintenance work orders throughout the facility) is still administratively Closed Out by the Facility Administrator at a later time.  


 


Prior to this change in practice, the data presented to EPA on carbon canister change outs was reflective of the time at which  the Facility Administrator administratively closed out Work Orders.  The Closing Out of Work Orders is an administrative/ clerical function that essentially serves to archive records of completed work.  The Facility Administrator allows Work Orders to accumulate and typically closes out batches of Work Orders when time allows, resulting in a delay between the time the work is actually performed and the Work Order is Closed Out.  In one instance, this delay in Close Out was particularly pronounced when the Facility Administrator was on leave for a period time.  The delay in the administrative task of Closing Out a workflow form, however, bore no relation to the actual dates the canister change out was performed.


 


The affidavits we have supplied demonstrate the standard operating procedure, and other evidence shows that except where we have acknowledged there was a delay, the Canisters were replaced within the next day as required.


 


4.       An evaluation of the July 21, 2009 Brine Product Samples.


We have reviewed the data supplied, and it is wholly unclear who ordered the testing, and why the testing was performed by a firm Clean Harbors does not regularly use, American lnterplex Corporation (“AIC”).  Accordingly, we have no confidence in the AIC testing.  It is important to note that on page 2 of the AIC report the document specifically states “Elevated reporting limits are due to matrix interference.”  It is our belief that this annotation relates to the fact that the brine material contains very high concentrations of salts that interfere with the instruments used to determine metal concentrations.  These salts create high background noise on the instruments that raise the metal detection limits and create false positive results.  


 


Clean Harbors has engaged an expert in the field and under the request of counsel, we have performed testing in anticipation of potential litigation arising from the inspections.  Our testing indicates that the concentration of metals is exponentially less than what is identified in the AIC report.  Since these results may not be relevant to the issues in controversy, you may or may not be interested in reviewing the data.  In the event you are interested in viewing the data, we would confer with external counsel before we release the data to ensure we have preserved the Company’s legal rights.


 


Hopefully, the above answers your questions, but these are complicated issues, so please let me know if you need additional material or clarification.


Thanks 


__________________________________________________
Michael R. McDonald 


Assistant General Counsel
Clean Harbors Environmental Services, Inc.


42 Longwater Drive


Norwell, MA 02061 
Tel: 781-792-5136


Email: mcdonaldm@cleanharbors.com 
Web: www.cleanharbors.com 
__________________________________________________ 


 



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, August 22, 2013 5:45 PM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Clean Harbors




 


Sorry that we were not able to connect today.  I am out of the office on Friday, but will be back in the office on Monday.  There were two items that I wanted to talk to you about.  The first was the status of the following documentation that you were going to provide to us:


 


1.  Affidavit of the data entry person;


2.  Pictures of secondary containment for the Brine Unit and supporting calculations;


3.  Tank inspection dates; and 


4.  An evaluation of the July 21, 2009 Brine Product Samples.


 


The second item I wanted to discuss is the procedures Clean Harbors followed and paperwork associated with the monitoring and replacement of the carbon canisters.  


 


Hopefully, we will be able to touch base on Monday.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




RE: Clean Harbors El Dorado-Confidential Communication

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



The tanks in the Brine Unit.


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Friday, August 30, 2013 3:30 PM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors El Dorado-Confidential Communication




 


Evan:


My apologies, I confused the Carbon Canister issue with your question about tank inspections.


 


Which tanks inspections do you need?


 


 


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Friday, August 30, 2013 4:18 PM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Clean Harbors El Dorado-Confidential Communication




 


I assume that you are still working on the tank inspection dates, because I did not see an attachment relating to this item.


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Friday, August 30, 2013 3:14 PM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors El Dorado-Confidential Communication




 


CONFIDENTIAL SETTLEMENT COMMUNICATION-NOT TO BE USED FOR ANY OTHER PURPOSE


 


Evan:


Here is an updated response to your requests.


1.       Affidavit of the data entry person;


a.        Affidavit already submitted.


 


2.       Pictures of secondary containment for the Brine Unit and supporting calculations;


a.        Pictures already submitted.


 


3.       Tank inspection dates; and 


Clean Harbors El Dorado, LLC has a computerized work order tracking process, the BE Maintenance System, to log, schedule, and track performance of maintenance at the facility, including but not limited to Carbon Canister change outs.  The computerized system is intended to ensure that maintenance items are performed in a timely and systematic manner.  The system allows for electronic entry of maintenance needs, but only one person is authorized to administratively close out items, the Facility Administrator.  As it relates to the Carbon Canisters, the following workflow process existed at the time of the EPA inspections.


 


1.       If a Canister failure was detected during monitoring, the failure was entered into BE Maintenance System.  This created a Work Order.


2.       A paper copy of electronic Work Order was printed out and given to worker to perform the change out. (This was and still is the only part of the process done on paper.)


3.       After the change out was completed, the worker went into the BE Maintenance System and marked the Work Order as " Complete."   Unfortunately, the system did not record a time stamp when a worker marked the Work Order as “Complete”.  


4.       The Work Order remained open until it was “Closed Out” by the Facility Administrator. The “Closing Out” of the form is an administrative function that bears no relation to the date the work was actually performed, and was often performed days or even weeks after the work was actually performed and marked as “Complete” in the system.  However, at the time of EPA’s inspection, the system automatically recorded the time that the work order was “Closed Out” and not the time it was “Completed”.  To address EPA’s concerns regarding timing of canister change outs,  the process was updated to record the actual time at which change outs are performed, and not just the date on which the Work Order was administratively “Closed Out”.  Now, when a worker marks a Work Order as “Complete” in the BE System, the worker also enters the time and date the work was actually completed.  Accordingly, the data on the change out date is now be captured by the system.


5.       The Work Order (and all maintenance work orders throughout the facility) is still administratively Closed Out by the Facility Administrator at a later time.  


 


Prior to this change in practice, the data presented to EPA on carbon canister change outs was reflective of the time at which  the Facility Administrator administratively closed out Work Orders.  The Closing Out of Work Orders is an administrative/ clerical function that essentially serves to archive records of completed work.  The Facility Administrator allows Work Orders to accumulate and typically closes out batches of Work Orders when time allows, resulting in a delay between the time the work is actually performed and the Work Order is Closed Out.  In one instance, this delay in Close Out was particularly pronounced when the Facility Administrator was on leave for a period time.  The delay in the administrative task of Closing Out a workflow form, however, bore no relation to the actual dates the canister change out was performed.


 


The affidavits we have supplied demonstrate the standard operating procedure, and other evidence shows that except where we have acknowledged there was a delay, the Canisters were replaced within the next day as required.


 


4.       An evaluation of the July 21, 2009 Brine Product Samples.


We have reviewed the data supplied, and it is wholly unclear who ordered the testing, and why the testing was performed by a firm Clean Harbors does not regularly use, American lnterplex Corporation (“AIC”).  Accordingly, we have no confidence in the AIC testing.  It is important to note that on page 2 of the AIC report the document specifically states “Elevated reporting limits are due to matrix interference.”  It is our belief that this annotation relates to the fact that the brine material contains very high concentrations of salts that interfere with the instruments used to determine metal concentrations.  These salts create high background noise on the instruments that raise the metal detection limits and create false positive results.  


 


Clean Harbors has engaged an expert in the field and under the request of counsel, we have performed testing in anticipation of potential litigation arising from the inspections.  Our testing indicates that the concentration of metals is exponentially less than what is identified in the AIC report.  Since these results may not be relevant to the issues in controversy, you may or may not be interested in reviewing the data.  In the event you are interested in viewing the data, we would confer with external counsel before we release the data to ensure we have preserved the Company’s legal rights.


 


Hopefully, the above answers your questions, but these are complicated issues, so please let me know if you need additional material or clarification.


Thanks 


__________________________________________________
Michael R. McDonald 


Assistant General Counsel
Clean Harbors Environmental Services, Inc.


42 Longwater Drive


Norwell, MA 02061 
Tel: 781-792-5136


Email: mcdonaldm@cleanharbors.com 
Web: www.cleanharbors.com 
__________________________________________________ 


 



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, August 22, 2013 5:45 PM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Clean Harbors




 


Sorry that we were not able to connect today.  I am out of the office on Friday, but will be back in the office on Monday.  There were two items that I wanted to talk to you about.  The first was the status of the following documentation that you were going to provide to us:


 


1.  Affidavit of the data entry person;


2.  Pictures of secondary containment for the Brine Unit and supporting calculations;


3.  Tank inspection dates; and 


4.  An evaluation of the July 21, 2009 Brine Product Samples.


 


The second item I wanted to discuss is the procedures Clean Harbors followed and paperwork associated with the monitoring and replacement of the carbon canisters.  


 


Hopefully, we will be able to touch base on Monday.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




RE: Clean Harbors El Dorado-Confidential Communication

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Cc

		King, Roxanne

		Recipients

		Pearson.Evan@epa.gov; King.Roxanne@epa.gov







Evan:




My apologies, I confused the Carbon Canister issue with your question about tank inspections.




 




Which tanks inspections do you need?




 






 




Thanks




Michael R. McDonald




Tel: 781-792-5136 - Fax: 781-792-5901




CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The

 information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action

 in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Friday, August 30, 2013 4:18 PM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: RE: Clean Harbors El Dorado-Confidential Communication










 




I assume that you are still working on the tank inspection dates, because I did not see an attachment relating to this item.




 








From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com]




Sent: Friday, August 30, 2013 3:14 PM


To: Pearson, Evan


Cc: King, Roxanne


Subject: RE: Clean Harbors El Dorado-Confidential Communication










 




CONFIDENTIAL SETTLEMENT COMMUNICATION-NOT TO BE USED FOR ANY OTHER PURPOSE




 




Evan:




Here is an updated response to your requests.




1.      

Affidavit of the data entry person;






a.       

Affidavit already submitted.




 




2.      

Pictures of secondary containment for the Brine Unit and supporting calculations;






a.       

Pictures already submitted.




 




3.      

Tank inspection dates; and






Clean Harbors El Dorado, LLC has a computerized work order tracking process, the BE Maintenance System, to log, schedule, and track

 performance of maintenance at the facility, including but not limited to Carbon Canister change outs.  The computerized system is intended to ensure that maintenance items are performed in a timely and systematic manner.  The system allows for electronic entry

 of maintenance needs, but only one person is authorized to administratively close out items, the Facility Administrator.  As it relates to the Carbon Canisters, the following workflow process existed at the time of the EPA inspections.




 






1.      

If a Canister failure was detected during monitoring, the failure was entered into BE Maintenance System.  This created a Work Order.






2.      

A paper copy of electronic Work Order was printed out and given to worker to perform the change out. (This was and still is the only part of the process

 done on paper.)






3.      

After the change out was completed, the worker went into the BE Maintenance System and marked the Work Order as " Complete."   Unfortunately, the

 system did not record a time stamp when a worker marked the Work Order as “Complete”. 








4.      

The Work Order remained open until it was “Closed Out” by the Facility Administrator. The “Closing Out” of the form is an administrative function

 that bears no relation to the date the work was actually performed, and was often performed days or even weeks after the work was actually performed and marked as “Complete” in the system.  However, at the time of EPA’s inspection, the system automatically

 recorded the time that the work order was “Closed Out” and not the time it was “Completed”.  To address EPA’s concerns regarding timing of canister change outs,  the process was updated to record the actual time at which change outs are performed, and not

 just the date on which the Work Order was administratively “Closed Out”.  Now, when a worker marks a Work Order as “Complete” in the BE System, the worker also enters the time and date the work was actually completed.  Accordingly, the data on the change out

 date is now be captured by the system.






5.      

The Work Order (and all maintenance work orders throughout the facility) is still administratively Closed Out by the Facility Administrator at a later

 time.  




 




Prior to this change in practice, the data presented to EPA on carbon canister change outs was reflective of the time at which 

 the Facility Administrator administratively closed out Work Orders.  The Closing Out of Work Orders is an administrative/ clerical function that essentially serves to archive records of completed work.  The Facility Administrator allows Work Orders to accumulate

 and typically closes out batches of Work Orders when time allows, resulting in a delay between the time the work is actually performed and the Work Order is Closed Out.  In one instance, this delay in Close Out was particularly pronounced when the Facility

 Administrator was on leave for a period time.  The delay in the administrative task of Closing Out a workflow form, however, bore no relation to the actual dates the canister change out was performed.




 




The affidavits we have supplied demonstrate the standard operating procedure, and other evidence shows that except where we have

 acknowledged there was a delay, the Canisters were replaced within the next day as required.




 




4.      

An evaluation of the July 21, 2009 Brine Product Samples.




We have reviewed the data supplied, and it is wholly unclear who ordered the testing, and why the testing was performed by a firm Clean Harbors does not regularly use,

 American lnterplex Corporation (“AIC”).  Accordingly, we have no confidence in the AIC testing.  It is important to note that on page 2 of the AIC report the document specifically states “Elevated reporting limits are due to matrix interference.”  It is our

 belief that this annotation relates to the fact that the brine material contains very high concentrations of salts that interfere with the instruments used to determine metal concentrations.  These salts create high background noise on the instruments that

 raise the metal detection limits and create false positive results.  




 




Clean Harbors has engaged an expert in the field and under the request of counsel, we have performed testing in anticipation of potential litigation arising from the

 inspections.  Our testing indicates that the concentration of metals is exponentially less than what is identified in the AIC report.  Since these results may not be relevant to the issues in controversy, you may or may not be interested in reviewing the data. 

 In the event you are interested in viewing the data, we would confer with external counsel before we release the data to ensure we have preserved the Company’s legal rights.




 




Hopefully, the above answers your questions, but these are complicated issues, so please let me know if you need additional material or clarification.






Thanks






__________________________________________________


Michael R. McDonald 




Assistant General Counsel


Clean Harbors Environmental Services, Inc.




42 Longwater Drive




Norwell, MA 02061




Tel: 781-792-5136




Email:

mcdonaldm@cleanharbors.com 


Web: www.cleanharbors.com




__________________________________________________






 







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, August 22, 2013 5:45 PM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: Clean Harbors










 




Sorry that we were not able to connect today.  I am out of the office on Friday, but will be back in the office on Monday.  There were two items that I wanted to talk to you about.  The first was the status of the following documentation

 that you were going to provide to us:




 




1.  Affidavit of the data entry person;




2.  Pictures of secondary containment for the Brine Unit and supporting calculations;




3.  Tank inspection dates; and 




4.  An evaluation of the July 21, 2009 Brine Product Samples.




 




The second item I wanted to discuss is the procedures Clean Harbors followed and paperwork associated with the monitoring and replacement of the carbon canisters. 






 




Hopefully, we will be able to touch base on Monday.




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.




 




 








RE: Clean Harbors El Dorado-Confidential Communication

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



I assume that you are still working on the tank inspection dates, because I did not see an attachment relating to this item.


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Friday, August 30, 2013 3:14 PM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors El Dorado-Confidential Communication




 


CONFIDENTIAL SETTLEMENT COMMUNICATION-NOT TO BE USED FOR ANY OTHER PURPOSE


 


Evan:


Here is an updated response to your requests.


1.       Affidavit of the data entry person;


a.        Affidavit already submitted.


 


2.       Pictures of secondary containment for the Brine Unit and supporting calculations;


a.        Pictures already submitted.


 


3.       Tank inspection dates; and 


Clean Harbors El Dorado, LLC has a computerized work order tracking process, the BE Maintenance System, to log, schedule, and track performance of maintenance at the facility, including but not limited to Carbon Canister change outs.  The computerized system is intended to ensure that maintenance items are performed in a timely and systematic manner.  The system allows for electronic entry of maintenance needs, but only one person is authorized to administratively close out items, the Facility Administrator.  As it relates to the Carbon Canisters, the following workflow process existed at the time of the EPA inspections.


 


1.       If a Canister failure was detected during monitoring, the failure was entered into BE Maintenance System.  This created a Work Order.


2.       A paper copy of electronic Work Order was printed out and given to worker to perform the change out. (This was and still is the only part of the process done on paper.)


3.       After the change out was completed, the worker went into the BE Maintenance System and marked the Work Order as " Complete."   Unfortunately, the system did not record a time stamp when a worker marked the Work Order as “Complete”.  


4.       The Work Order remained open until it was “Closed Out” by the Facility Administrator. The “Closing Out” of the form is an administrative function that bears no relation to the date the work was actually performed, and was often performed days or even weeks after the work was actually performed and marked as “Complete” in the system.  However, at the time of EPA’s inspection, the system automatically recorded the time that the work order was “Closed Out” and not the time it was “Completed”.  To address EPA’s concerns regarding timing of canister change outs,  the process was updated to record the actual time at which change outs are performed, and not just the date on which the Work Order was administratively “Closed Out”.  Now, when a worker marks a Work Order as “Complete” in the BE System, the worker also enters the time and date the work was actually completed.  Accordingly, the data on the change out date is now be captured by the system.


5.       The Work Order (and all maintenance work orders throughout the facility) is still administratively Closed Out by the Facility Administrator at a later time.  


 


Prior to this change in practice, the data presented to EPA on carbon canister change outs was reflective of the time at which  the Facility Administrator administratively closed out Work Orders.  The Closing Out of Work Orders is an administrative/ clerical function that essentially serves to archive records of completed work.  The Facility Administrator allows Work Orders to accumulate and typically closes out batches of Work Orders when time allows, resulting in a delay between the time the work is actually performed and the Work Order is Closed Out.  In one instance, this delay in Close Out was particularly pronounced when the Facility Administrator was on leave for a period time.  The delay in the administrative task of Closing Out a workflow form, however, bore no relation to the actual dates the canister change out was performed.


 


The affidavits we have supplied demonstrate the standard operating procedure, and other evidence shows that except where we have acknowledged there was a delay, the Canisters were replaced within the next day as required.


 


4.       An evaluation of the July 21, 2009 Brine Product Samples.


We have reviewed the data supplied, and it is wholly unclear who ordered the testing, and why the testing was performed by a firm Clean Harbors does not regularly use, American lnterplex Corporation (“AIC”).  Accordingly, we have no confidence in the AIC testing.  It is important to note that on page 2 of the AIC report the document specifically states “Elevated reporting limits are due to matrix interference.”  It is our belief that this annotation relates to the fact that the brine material contains very high concentrations of salts that interfere with the instruments used to determine metal concentrations.  These salts create high background noise on the instruments that raise the metal detection limits and create false positive results.  


 


Clean Harbors has engaged an expert in the field and under the request of counsel, we have performed testing in anticipation of potential litigation arising from the inspections.  Our testing indicates that the concentration of metals is exponentially less than what is identified in the AIC report.  Since these results may not be relevant to the issues in controversy, you may or may not be interested in reviewing the data.  In the event you are interested in viewing the data, we would confer with external counsel before we release the data to ensure we have preserved the Company’s legal rights.


 


Hopefully, the above answers your questions, but these are complicated issues, so please let me know if you need additional material or clarification.


Thanks 


__________________________________________________
Michael R. McDonald 


Assistant General Counsel
Clean Harbors Environmental Services, Inc.


42 Longwater Drive


Norwell, MA 02061 
Tel: 781-792-5136


Email: mcdonaldm@cleanharbors.com 
Web: www.cleanharbors.com 
__________________________________________________ 


 



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, August 22, 2013 5:45 PM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Clean Harbors




 


Sorry that we were not able to connect today.  I am out of the office on Friday, but will be back in the office on Monday.  There were two items that I wanted to talk to you about.  The first was the status of the following documentation that you were going to provide to us:


 


1.  Affidavit of the data entry person;


2.  Pictures of secondary containment for the Brine Unit and supporting calculations;


3.  Tank inspection dates; and 


4.  An evaluation of the July 21, 2009 Brine Product Samples.


 


The second item I wanted to discuss is the procedures Clean Harbors followed and paperwork associated with the monitoring and replacement of the carbon canisters.  


 


Hopefully, we will be able to touch base on Monday.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




RE: Clean Harbors El Dorado-Confidential Communication

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Cc

		King, Roxanne

		Recipients

		Pearson.Evan@epa.gov; King.Roxanne@epa.gov







CONFIDENTIAL SETTLEMENT COMMUNICATION-NOT TO BE USED FOR ANY OTHER PURPOSE




 




Evan:




Here is an updated response to your requests.




1.      

Affidavit of the data entry person;






a.       

Affidavit already submitted.




 




2.      

Pictures of secondary containment for the Brine Unit and supporting calculations;






a.       

Pictures already submitted.




 




3.      

Tank inspection dates; and






Clean Harbors El Dorado, LLC has a computerized work order tracking process, the BE Maintenance System, to log, schedule, and track

 performance of maintenance at the facility, including but not limited to Carbon Canister change outs.  The computerized system is intended to ensure that maintenance items are performed in a timely and systematic manner.  The system allows for electronic entry

 of maintenance needs, but only one person is authorized to administratively close out items, the Facility Administrator.  As it relates to the Carbon Canisters, the following workflow process existed at the time of the EPA inspections.




 






1.      

If a Canister failure was detected during monitoring, the failure was entered into BE Maintenance System.  This created a Work Order.






2.      

A paper copy of electronic Work Order was printed out and given to worker to perform the change out. (This was and still is the only part of the process

 done on paper.)






3.      

After the change out was completed, the worker went into the BE Maintenance System and marked the Work Order as " Complete."   Unfortunately, the

 system did not record a time stamp when a worker marked the Work Order as “Complete”. 








4.      

The Work Order remained open until it was “Closed Out” by the Facility Administrator. The “Closing Out” of the form is an administrative function

 that bears no relation to the date the work was actually performed, and was often performed days or even weeks after the work was actually performed and marked as “Complete” in the system.  However, at the time of EPA’s inspection, the system automatically

 recorded the time that the work order was “Closed Out” and not the time it was “Completed”.  To address EPA’s concerns regarding timing of canister change outs,  the process was updated to record the actual time at which change outs are performed, and not

 just the date on which the Work Order was administratively “Closed Out”.  Now, when a worker marks a Work Order as “Complete” in the BE System, the worker also enters the time and date the work was actually completed.  Accordingly, the data on the change out

 date is now be captured by the system.






5.      

The Work Order (and all maintenance work orders throughout the facility) is still administratively Closed Out by the Facility Administrator at a later

 time.  




 




Prior to this change in practice, the data presented to EPA on carbon canister change outs was reflective of the time at which 

 the Facility Administrator administratively closed out Work Orders.  The Closing Out of Work Orders is an administrative/ clerical function that essentially serves to archive records of completed work.  The Facility Administrator allows Work Orders to accumulate

 and typically closes out batches of Work Orders when time allows, resulting in a delay between the time the work is actually performed and the Work Order is Closed Out.  In one instance, this delay in Close Out was particularly pronounced when the Facility

 Administrator was on leave for a period time.  The delay in the administrative task of Closing Out a workflow form, however, bore no relation to the actual dates the canister change out was performed.




 




The affidavits we have supplied demonstrate the standard operating procedure, and other evidence shows that except where we have

 acknowledged there was a delay, the Canisters were replaced within the next day as required.




 




4.      

An evaluation of the July 21, 2009 Brine Product Samples.




We have reviewed the data supplied, and it is wholly unclear who ordered the testing, and why the testing was performed by a firm Clean Harbors does not regularly use,

 American lnterplex Corporation (“AIC”).  Accordingly, we have no confidence in the AIC testing.  It is important to note that on page 2 of the AIC report the document specifically states “Elevated reporting limits are due to matrix interference.”  It is our

 belief that this annotation relates to the fact that the brine material contains very high concentrations of salts that interfere with the instruments used to determine metal concentrations.  These salts create high background noise on the instruments that

 raise the metal detection limits and create false positive results.  




 




Clean Harbors has engaged an expert in the field and under the request of counsel, we have performed testing in anticipation of potential litigation arising from the

 inspections.  Our testing indicates that the concentration of metals is exponentially less than what is identified in the AIC report.  Since these results may not be relevant to the issues in controversy, you may or may not be interested in reviewing the data. 

 In the event you are interested in viewing the data, we would confer with external counsel before we release the data to ensure we have preserved the Company’s legal rights.




 




Hopefully, the above answers your questions, but these are complicated issues, so please let me know if you need additional material or clarification.






Thanks






__________________________________________________


Michael R. McDonald 




Assistant General Counsel


Clean Harbors Environmental Services, Inc.




42 Longwater Drive




Norwell, MA 02061




Tel: 781-792-5136




Email:

mcdonaldm@cleanharbors.com 


Web:

www.cleanharbors.com




__________________________________________________






 







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, August 22, 2013 5:45 PM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: Clean Harbors










 




Sorry that we were not able to connect today.  I am out of the office on Friday, but will be back in the office on Monday.  There were two items that I wanted to talk to you about.  The first was the status of the following documentation

 that you were going to provide to us:




 




1.  Affidavit of the data entry person;




2.  Pictures of secondary containment for the Brine Unit and supporting calculations;




3.  Tank inspection dates; and 




4.  An evaluation of the July 21, 2009 Brine Product Samples.




 




The second item I wanted to discuss is the procedures Clean Harbors followed and paperwork associated with the monitoring and replacement of the carbon canisters. 






 




Hopefully, we will be able to touch base on Monday.




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.




 




 








RE: Clean Harbors El Dorado-Confidential Communication

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Cc

		King, Roxanne

		Recipients

		Pearson.Evan@epa.gov; King.Roxanne@epa.gov







CONFIDENTIAL SETTLEMENT COMMUNICATION




 




Evan:




In furtherance of our settlement discussions, and to answer your specific questions, please see the following responses:




 




1.      

We are still waiting for copies of the tank inspections for the Brine Unit and the calculations associated with each tank showing that the secondary containment is adequate.  Could you also provide a list of the tanks associated with

 the Brine Unit?




 




Please refer to the attached list, as well as the attached records of tank inspections and secondary containment calculations.




 




2.      

What tanks, lines or equipment are located in the building that houses the filter presses associated with the Brine Unit?  How are the secondary containment requirements for those units met?








Please refer to the attached list, where an asterisk marks each tank that is located in the building.  The lines in the building are  all seamless (no threaded connection) however they are in containment.  The building contains various

 secondary containment structures (curbed areas) around the filter presses; all of the building  drains to a common line that drains to the sump below where the three filter press boxes sit.  Calculations for secondary containment of equipment for the various

 secondary containment structures is not available at this time, but that number is being determined as part of the permitting process. 






 




3.      

How many tanks are included in the project to route the emissions to the SCC?  Could you provide EPA with an up-to-date list and volume of each tank?




 




                Please see attached.




 




4.      

We would like to see a copy of the analytical data of the brine samples that were tested.  Please call me and I may have an idea that may address your concerns. 




I will call you to discuss.









 




 






Thanks






__________________________________________________


Michael R. McDonald 




Assistant General Counsel


Clean Harbors Environmental Services, Inc.




42 Longwater Drive




Norwell, MA 02061




Tel: 781-792-5136




Email:

mcdonaldm@cleanharbors.com 


Web:

www.cleanharbors.com




__________________________________________________






 







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Monday, September 09, 2013 2:22 PM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: RE: Clean Harbors El Dorado-Confidential Communication










 




1.  We are still waiting for copies of the tank inspections for the Brine Unit and the calculations associated with each tank showing that the secondary containment is adequate.  Could you also provide a list of the tanks associated with

 the Brine Unit?




 




2.  What tanks, lines or equipment are located in the building that houses the filter presses associated with the Brine Unit?  How are the secondary containment requirements for those units met?






 




3.  How many tanks are included in the project to route the emissions to the SCC?  Could you provide EPA with an up-to-date list and volume of each tank?




 




4.  We would like to see a copy of the analytical data of the brine samples that were tested.  Please call me and I may have an idea that may address your concerns.  Thanks.




 








From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com]




Sent: Friday, August 30, 2013 3:30 PM


To: Pearson, Evan


Cc: King, Roxanne


Subject: RE: Clean Harbors El Dorado-Confidential Communication










 




Evan:




My apologies, I confused the Carbon Canister issue with your question about tank inspections.




 




Which tanks inspections do you need?




 






 




Thanks




Michael R. McDonald




Tel: 781-792-5136 - Fax: 781-792-5901




CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The

 information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action

 in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Friday, August 30, 2013 4:18 PM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: RE: Clean Harbors El Dorado-Confidential Communication










 




I assume that you are still working on the tank inspection dates, because I did not see an attachment relating to this item.




 








From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com]




Sent: Friday, August 30, 2013 3:14 PM


To: Pearson, Evan


Cc: King, Roxanne


Subject: RE: Clean Harbors El Dorado-Confidential Communication










 




CONFIDENTIAL SETTLEMENT COMMUNICATION-NOT TO BE USED FOR ANY OTHER PURPOSE




 




Evan:




Here is an updated response to your requests.




1.      

Affidavit of the data entry person;






a.       

Affidavit already submitted.




 




2.      

Pictures of secondary containment for the Brine Unit and supporting calculations;






a.       

Pictures already submitted.




 




3.      

Tank inspection dates; and






Clean Harbors El Dorado, LLC has a computerized work order tracking process, the BE Maintenance System, to log, schedule, and track

 performance of maintenance at the facility, including but not limited to Carbon Canister change outs.  The computerized system is intended to ensure that maintenance items are performed in a timely and systematic manner.  The system allows for electronic entry

 of maintenance needs, but only one person is authorized to administratively close out items, the Facility Administrator.  As it relates to the Carbon Canisters, the following workflow process existed at the time of the EPA inspections.




 






1.      

If a Canister failure was detected during monitoring, the failure was entered into BE Maintenance System.  This created a Work Order.






2.      

A paper copy of electronic Work Order was printed out and given to worker to perform the change out. (This was and still is the only part of the process

 done on paper.)






3.      

After the change out was completed, the worker went into the BE Maintenance System and marked the Work Order as " Complete."   Unfortunately, the

 system did not record a time stamp when a worker marked the Work Order as “Complete”. 








4.      

The Work Order remained open until it was “Closed Out” by the Facility Administrator. The “Closing Out” of the form is an administrative function

 that bears no relation to the date the work was actually performed, and was often performed days or even weeks after the work was actually performed and marked as “Complete” in the system.  However, at the time of EPA’s inspection, the system automatically

 recorded the time that the work order was “Closed Out” and not the time it was “Completed”.  To address EPA’s concerns regarding timing of canister change outs,  the process was updated to record the actual time at which change outs are performed, and not

 just the date on which the Work Order was administratively “Closed Out”.  Now, when a worker marks a Work Order as “Complete” in the BE System, the worker also enters the time and date the work was actually completed.  Accordingly, the data on the change out

 date is now be captured by the system.






5.      

The Work Order (and all maintenance work orders throughout the facility) is still administratively Closed Out by the Facility Administrator at a later

 time.  




 




Prior to this change in practice, the data presented to EPA on carbon canister change outs was reflective of the time at which 

 the Facility Administrator administratively closed out Work Orders.  The Closing Out of Work Orders is an administrative/ clerical function that essentially serves to archive records of completed work.  The Facility Administrator allows Work Orders to accumulate

 and typically closes out batches of Work Orders when time allows, resulting in a delay between the time the work is actually performed and the Work Order is Closed Out.  In one instance, this delay in Close Out was particularly pronounced when the Facility

 Administrator was on leave for a period time.  The delay in the administrative task of Closing Out a workflow form, however, bore no relation to the actual dates the canister change out was performed.




 




The affidavits we have supplied demonstrate the standard operating procedure, and other evidence shows that except where we have

 acknowledged there was a delay, the Canisters were replaced within the next day as required.




 




4.      

An evaluation of the July 21, 2009 Brine Product Samples.




We have reviewed the data supplied, and it is wholly unclear who ordered the testing, and why the testing was performed by a firm Clean Harbors does not regularly use,

 American lnterplex Corporation (“AIC”).  Accordingly, we have no confidence in the AIC testing.  It is important to note that on page 2 of the AIC report the document specifically states “Elevated reporting limits are due to matrix interference.”  It is our

 belief that this annotation relates to the fact that the brine material contains very high concentrations of salts that interfere with the instruments used to determine metal concentrations.  These salts create high background noise on the instruments that

 raise the metal detection limits and create false positive results.  




 




Clean Harbors has engaged an expert in the field and under the request of counsel, we have performed testing in anticipation of potential litigation arising from the

 inspections.  Our testing indicates that the concentration of metals is exponentially less than what is identified in the AIC report.  Since these results may not be relevant to the issues in controversy, you may or may not be interested in reviewing the data. 

 In the event you are interested in viewing the data, we would confer with external counsel before we release the data to ensure we have preserved the Company’s legal rights.




 




Hopefully, the above answers your questions, but these are complicated issues, so please let me know if you need additional material or clarification.






Thanks






__________________________________________________


Michael R. McDonald 




Assistant General Counsel


Clean Harbors Environmental Services, Inc.




42 Longwater Drive




Norwell, MA 02061




Tel: 781-792-5136




Email:

mcdonaldm@cleanharbors.com 


Web: www.cleanharbors.com




__________________________________________________






 







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, August 22, 2013 5:45 PM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: Clean Harbors










 




Sorry that we were not able to connect today.  I am out of the office on Friday, but will be back in the office on Monday.  There were two items that I wanted to talk to you about.  The first was the status of the following documentation

 that you were going to provide to us:




 




1.  Affidavit of the data entry person;




2.  Pictures of secondary containment for the Brine Unit and supporting calculations;




3.  Tank inspection dates; and 




4.  An evaluation of the July 21, 2009 Brine Product Samples.




 




The second item I wanted to discuss is the procedures Clean Harbors followed and paperwork associated with the monitoring and replacement of the carbon canisters. 






 




Hopefully, we will be able to touch base on Monday.




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.




 




 







Brine Tank Inspection Records and Secondary Containment Calculations.pdf

















































































































































































































































































Clean Harbors El Dorado LLC RCRA Permitted Tanks.pdf









Clean Harbors El Dorado LLC Brine Tanks and Ancillary Equipment.pdf









Clean Harbors El Dorado LLC Brine Tanks and Ancillary Equipment - In Building.pdf










RE: Clean Harbors Permit Application for 1009-AOP-R10

		From

		Pearson, Evan

		To

		Chang, Allen

		Recipients

		Chang.Allen@epa.gov



Do they have electronic copies, or will it be a paper copy?


 


From: Chang, Allen 
Sent: Tuesday, July 16, 2013 12:39 PM
To: Senghani, Dinesh; Pearson, Evan
Subject: FW: Clean Harbors Permit Application for 1009-AOP-R10




 


I contact to ADEQ and will send to you as soon as I receive it.


 


From: Rheaume, Thomas [mailto:RHEAUME@adeq.state.ar.us] 
Sent: Tuesday, July 16, 2013 12:33 PM
To: Chang, Allen
Subject: RE: Clean Harbors Permit Application for 1009-AOP-R10




 


Okay then.


 


It will take a day or two


 


From: Chang, Allen [mailto:Chang.Allen@epa.gov] 
Sent: Tuesday, July 16, 2013 12:30 PM
To: Rheaume, Thomas
Subject: RE: Clean Harbors Permit Application for 1009-AOP-R10




 


I do not what this is about, my responsibility is get the copy of the application and send it to them.  I don’t care it is a hard copy or electronic file.  Thank you.  


 


From: Rheaume, Thomas [mailto:RHEAUME@adeq.state.ar.us] 
Sent: Tuesday, July 16, 2013 12:13 PM
To: Chang, Allen
Subject: RE: Clean Harbors Permit Application for 1009-AOP-R10




 


I can get you the application for that permit if that is what you want.  But here is what it will contain:


 


 


Clean Harbors operates a hazardous waste treatment and storage facility located in EI Dorado.


The primary treatment process consists of incineration and some recycling activities.


This permitting action is necessary to:


1. Increase the S02 and NOx emission limits for the incineration system at SN-Ol


2. Permit the waste-fired boiler (SN-08) for 8,760 hours per year of operation.


3. Remove the waste oil tank SN-19


4. Add a 10,000 gal diesel storage tank and dispenser unit as a Group A-3 Insignificant


Activity


5. Remove diesel as a fuel for SN-34


6. Revise the operational limits for SN-Ol based on the Comprehensive Performance Test


(maximum temperatures, scrubber parameters, federate content limits, etc.)


7. Remove SN-03 and SN-23 water treatment processes


8. Add surface water treatment to insignificant activities


The total permitted annual emission rate associated with this modification increase by 0.2 tpy


PMlPMJO, 324.6 tpy NOx, 23.6 tpy CO, and 1.4 tpy VOC. The permitted emissions are also


being decreased by 1.2 tpy S02.


 


 


 


If there is something else they are looking for it might be in  a different permit


 


 


Let me know


 


From: Chang, Allen [mailto:Chang.Allen@epa.gov] 
Sent: Tuesday, July 16, 2013 11:46 AM
To: 'RHEAUME@adeq.state.ar.us'
Subject: Clean Harbors Permit Application for 1009-AOP-R10




 


Hi Tom, 


Good morning, I was asked by R6 EN regarding an old permit application for this facility, could you let me know where and how I can find it. Thank you very much.


Allen,




RE: Clean Harbors Tolling Agreement

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Cc

		King, Roxanne

		Recipients

		Pearson.Evan@epa.gov; King.Roxanne@epa.gov







Evan:




Thank you for the note, and I will take a look at the Tolling Agreement.  Fairly certain my client will agree, but I need to run it by them.  Look forward to seeing the revised amount. 






 




Does it make sense if you are getting me a counteroffer next week to hold off on the tolling agreement so I can present both to management at the same time?




 




I will touch base with Catherine Cabalero (sp) regarding her records request.




 






Thanks






__________________________________________________


Michael R. McDonald 




Assistant General Counsel


Clean Harbors Environmental Services, Inc.




42 Longwater Drive




Norwell, MA 02061




Tel: 781-792-5136




Email:

mcdonaldm@cleanharbors.com 


Web:

www.cleanharbors.com




__________________________________________________






 







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, December 05, 2013 11:23 AM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: Clean Harbors Tolling Agreement










 




Just an update on where we are.  We expect to get you a counteroffer sometime next week.  However, since this case has dragged out longer than either of us want, and with the holidays coming up, I thought it prudent to send you a tolling

 agreement for your signature.  If you have any questions, please give me a call.




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.




 




 








RE: Clean Harbors Tolling Agreement

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Recipients

		mcdonaldm@cleanharbors.com



It should be OK to hold off until then.


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Thursday, December 05, 2013 11:18 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors Tolling Agreement




 


Evan:


Thank you for the note, and I will take a look at the Tolling Agreement.  Fairly certain my client will agree, but I need to run it by them.  Look forward to seeing the revised amount.  


 


Does it make sense if you are getting me a counteroffer next week to hold off on the tolling agreement so I can present both to management at the same time?


 


I will touch base with Catherine Cabalero (sp) regarding her records request.


 


Thanks 


__________________________________________________
Michael R. McDonald 


Assistant General Counsel
Clean Harbors Environmental Services, Inc.


42 Longwater Drive


Norwell, MA 02061 
Tel: 781-792-5136


Email: mcdonaldm@cleanharbors.com 
Web: www.cleanharbors.com 
__________________________________________________ 


 



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, December 05, 2013 11:23 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Clean Harbors Tolling Agreement




 


Just an update on where we are.  We expect to get you a counteroffer sometime next week.  However, since this case has dragged out longer than either of us want, and with the holidays coming up, I thought it prudent to send you a tolling agreement for your signature.  If you have any questions, please give me a call.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




RE: Clean Harbors

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Recipients

		Pearson.Evan@epa.gov







Evan:




Attached please see the affidavit of the data entry person.




 






 




Thanks




Michael R. McDonald




Tel: 781-792-5136 - Fax: 781-792-5901




CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The

 information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action

 in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, August 22, 2013 5:45 PM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: Clean Harbors










 




Sorry that we were not able to connect today.  I am out of the office on Friday, but will be back in the office on Monday.  There were two items that I wanted to talk to you about.  The first was the status of the following documentation

 that you were going to provide to us:




 




1.  Affidavit of the data entry person;




2.  Pictures of secondary containment for the Brine Unit and supporting calculations;




3.  Tank inspection dates; and 




4.  An evaluation of the July 21, 2009 Brine Product Samples.




 




The second item I wanted to discuss is the procedures Clean Harbors followed and paperwork associated with the monitoring and replacement of the carbon canisters. 






 




Hopefully, we will be able to touch base on Monday.




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.




 




 







3786_001.pdf










RE: Meeting in Dallas

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Recipients

		mcdonaldm@cleanharbors.com



We can meet on Thursday, August 8, 2013, at 9:30 a.m.  I look forward to seeing you then.


 


Evan Pearson


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Tuesday, June 25, 2013 10:20 AM
To: Pearson, Evan
Subject: Meeting in Dallas




 


Evan:


Our folks are available August 6-8th, with a strong preference for the 7th and 8th.  Please let me know what works for your folks.


 


Thanks 


__________________________________________________
Michael R. McDonald 


Assistant General Counsel
Clean Harbors Environmental Services, Inc.


42 Longwater Drive


Norwell, MA 02061 
Tel: 781-792-5136


Email: mcdonaldm@cleanharbors.com 
Web: www.cleanharbors.com 
__________________________________________________ 


 


 




RE: Status of Clean Harbors CAFO

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Cc

		Murphy-Rodgers, Monica A

		Recipients

		Pearson.Evan@epa.gov; murphymo@cleanharbors.com







Monica:




Unless Evan directs otherwise, please send the original of the above referenced CAFO to Evan at the address below.  Please have it scheduled for early delivery.




 






Thanks






Safety Starts with Me: Live It 3-6-5




_________________________________


Michael R. McDonald 


Assistant General Counsel


Clean Harbors




P.O. Box 9149 




42 Longwater Drive 




Norwell, MA 02061-9149


(o) 781-792-5136


mcdonaldm@cleanharbors.com 


www.cleanharbors.com




[image: New Image]


_________________________________







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, April 10, 2014 12:32 PM


To: McDonald, Michael R


Subject: Status of Clean Harbors CAFO










 




When can we expect to receive the signed CAFO?




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.
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This message contained an attachment which the administrator has caused

to be removed.
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RE: Status of Clean Harbors CAFO

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		Murphy-Rodgers, Monica A; King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; murphymo@cleanharbors.com; King.Roxanne@epa.gov



I just want to alert you to a couple of changes that were made to the CAFO when it was being reviewed for signature.  


 


On Page 17, Item 6, the words “one year” was deleted from that sentence (we replaced one year with 15 months, and never deleted the term “one year”).


 


On Page 23, Item B, “SCC” was placed after secondary combustion chamber.  It now reads – The following tanks shall be vented to the secondary combustion chamber (SCC) of the facility’s hazardous waste incinerator.


 


On Page 23, Item C, the word “is” was deleted.  The sentence now reads - Each tank will have a flame arrester mounted on its top, with a pressure/vacuum relief vent (conservation vent) is mounted on top of the flame arrester. 


 


If any other these changes are a problem, please let me know ASAP.  Thanks.


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Thursday, April 17, 2014 11:34 AM
To: Pearson, Evan
Cc: Murphy-Rodgers, Monica A
Subject: RE: Status of Clean Harbors CAFO




 


Monica:


Unless Evan directs otherwise, please send the original of the above referenced CAFO to Evan at the address below.  Please have it scheduled for early delivery.


 


Thanks 


Safety Starts with Me: Live It 3-6-5


_________________________________
Michael R. McDonald 
Assistant General Counsel
Clean Harbors


P.O. Box 9149 


42 Longwater Drive 


Norwell, MA 02061-9149
(o) 781-792-5136
mcdonaldm@cleanharbors.com 
www.cleanharbors.com


[image: New Image]
_________________________________



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, April 10, 2014 12:32 PM
To: McDonald, Michael R
Subject: Status of Clean Harbors CAFO




 


When can we expect to receive the signed CAFO?


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




RE: Status of Clean Harbors CAFO

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Recipients

		mcdonaldm@cleanharbors.com



That change is fine.  Once we get a signed copy back, then it has to be signed by the Division Director, and then by the Regional Judicial Officer.  Currently we have a vacancy for the Regional Judicial Officer, although I’m sure that someone be signing the CAFOs in the meantime.  It would probably be a day or two after we receive it that the CAFO will be filed.  No one has talked about a press release, but I assume that one will be issued.  I will give you a heads up on the press release if one is issued.


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Thursday, April 10, 2014 11:37 AM
To: Pearson, Evan
Subject: RE: Status of Clean Harbors CAFO




 


Evan:


Our technical folks are requesting one minor change on page 24.  Please let me know if that is acceptable.  


 


Assuming we get this back signed early next week, can you tell me when the CAFO will be filed and when the EPA will issue the press release.


 


Thanks 


Safety Starts with Me: Live It 3-6-5


_________________________________
Michael R. McDonald 
Assistant General Counsel
Clean Harbors


P.O. Box 9149 


42 Longwater Drive 


Norwell, MA 02061-9149
(o) 781-792-5136
mcdonaldm@cleanharbors.com 
www.cleanharbors.com


[image: New Image]
_________________________________



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, April 10, 2014 12:32 PM
To: McDonald, Michael R
Subject: Status of Clean Harbors CAFO




 


When can we expect to receive the signed CAFO?


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




RE: Status of Clean Harbors CAFO

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Recipients

		Pearson.Evan@epa.gov







Evan:




Our technical folks are requesting one minor change on page 24.  Please let me know if that is acceptable. 






 




Assuming we get this back signed early next week, can you tell me when the CAFO will be filed and when the EPA will issue the press release.




 






Thanks






Safety Starts with Me: Live It 3-6-5




_________________________________


Michael R. McDonald 


Assistant General Counsel


Clean Harbors




P.O. Box 9149 




42 Longwater Drive 




Norwell, MA 02061-9149


(o) 781-792-5136


mcdonaldm@cleanharbors.com 


www.cleanharbors.com




[image: New Image]


_________________________________







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, April 10, 2014 12:32 PM


To: McDonald, Michael R


Subject: Status of Clean Harbors CAFO










 




When can we expect to receive the signed CAFO?




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.
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DRAFT - CONFIDENTIAL SETTLEMENT NEGOTATION – MARCH 27, 2014


                                                                                                    Docket No. RCRA-06-2014-0906





UNITED STATES


ENVIRONMENTAL PROTECTION AGENCY


REGION 6


DALLAS, TEXAS





 )


IN THE MATTER OF:			      )   


      )           


CLEAN HARBORS EL DORADO, L.L.C. 	      )          DOCKET NO. RCRA-06-2014-0906      


EL DORADO, ARKANSAS             		      )    


					                  )           


RESPONDENT					)           							


                                                                        	) 





CONSENT AGREEMENT AND FINAL ORDER


                                                                              


	The Director of the Compliance Assurance and Enforcement Division of the United States Environmental Protection Agency (EPA), Region 6 (Complainant), and Clean Harbors 


El Dorado, L.L.C. (Respondent), in the above-referenced proceeding, hereby agree to resolve this matter through the issuance of this Consent Agreement and Final Order (CAFO).


I.  PRELIMINARY STATEMENT





	1.  This proceeding for the assessment of civil penalties and a compliance order is brought by EPA pursuant to Section 3008 of the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. § 6928, as amended by the Hazardous and Solid Waste Amendments of 1984, and is simultaneously commenced and concluded by the issuance of this CAFO pursuant to 40 C.F.R. §§ 22.13(b), 22.18(b)(2) & (3) and 22.37.


	2.  EPA provided notice of this action to the State of Arkansas before issuing this CAFO, as required by Section 3008(a)(2) of RCRA, 42 U.S.C. § 6928(a)(2).


	3.  For the purposes of this proceeding, the Respondent admits the jurisdictional allegations contained in this CAFO; however, the Respondent neither admits nor denies the specific factual allegations contained in this CAFO. 


	4.  The Respondent explicitly waives any right to contest the allegations and any right to appeal the proposed Final Order set forth herein, and waives all defenses which have been raised or could have been raised to the claims set forth in the CAFO.


	5.  Compliance with all the terms and conditions of this CAFO shall resolve only those violations which are set forth herein.


	6.  The Respondent consents to the assessment and payment of the civil penalty in the amount and by the method set forth in this CAFO.


	7.  The Respondent consents to the issuance of this CAFO, including any conditions stated herein and to the issuance of the Compliance Order contained in this CAFO.


II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW





A. 	PRELIMINARY ALLEGATIONS


	8.  “Person” is defined in Section 1004(15) of RCRA, 42 U.S.C. § 6903(15) as “an individual, trust, firm, joint stock company, corporation (including a government corporation), partnership, association, State, municipality, commission, political subdivision of a State, or any interstate body and shall include each department, agency, and instrumentality of the United States.”


	9.  “Person” is defined in Arkansas Pollution Control and Ecology Commission Regulation 23 (APCEC Reg. 23) § 260.10 [40 C.F.R. § 260.10], as “an individual, corporation, company, firm, partnership, association, trust, joint stock company, joint venture, state or federal agency or instrumentality, county, city, town, or municipal authority, trust venture or any other legal entity, or combination of entities however organized.”


	10.  The Respondent is a Delaware limited liability company authorized to do business in the State of Arkansas.


	11.  The Respondent is a “person” as that term is defined in Section 1004(15) of RCRA, 
42 U.S.C. § 6903(15), and APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10].


	12.  “Operator” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] as “an individual or individuals charged with the responsibility of managing or operating a hazardous waste management facility, including the responsibility for assuring the operation of said facility is in accordance with the provisions of this hazardous waste management regulation.”


	13.  “Owner” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10], as “the person who owns a facility or part of a facility.”


	14.  “Owner or operator” is defined in 40 C.F.R. § 270.2, as “the owner or operator of any facility or activity subject to regulation under RCRA.”


	15.  “Facility” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] as meaning “(1) all contiguous land, and structures, other appurtenances, and improvements on the land, used for treating, storing, or disposing of hazardous waste.  A facility may consist of several treatment, storage, or disposal operational units (e.g., one or more landfills, surface impoundments, or combinations of them).”


	16.  The Respondent owns and operates certain real property comprising more than 300 acres located at 309 American Circle in El Dorado, Union County, Arkansas and the structures, other appurtenances, and improvements on the property used for the treatment and storage of hazardous waste (Facility).


	17.  The Respondent’s operations at the Facility include the commercial storage and treatment, by incineration, of a wide variety of hazardous wastes received from offsite generators, including wastes listed as hazardous waste in APCEC Reg. 23 §§ 264.31 & 261.32 


[40 C.F.R. §§ 261.31 and 261.32].  


	18.  The Respondent also generates hazardous wastes as a result of the hazardous waste treatment activities it performs at the Facility.


	19.  The Facility identified in Paragraph 16 is a “facility” as that term is defined by APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10].


	20.  The Respondent is the “owner” and “operator,” of the Facility, as those terms are defined by APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] and 40 C.F.R. § 270.2.


	21.  The Facility has been operated continuously as a commercial hazardous waste management facility since approximately 1980, when Respondent [then known as ENSCO, Inc. (ENSCO)] received interim status authorization under RCRA. 


	22.  ENSCO operated the Facility under RCRA interim status authorization until receiving a final RCRA permit (RCRA Permit 10H) in 1988.  


	23.  In 2001, ENSCO changed its name to Teris, L.L.C., and Arkansas Department of Environmental Quality (ADEQ) transferred RCRA Permit No. 10H to Teris, L.L.C. (d/b/a ENSCO).  


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]	24.  In August 2006, Clean Harbors, Inc. acquired Teris, L.LC., and in 2007, changed its name to Clean Harbors El Dorado, L.L.C.  


	25.  In March 2008, ADEQ issued RCRA Hazardous Waste Renewal Permit No. 


10H-RN1 (RCRA Permit) for the Facility to Clean Harbors El Dorado, L.L.C.  


	26.  The Respondent is authorized under its RCRA Permit to incinerate more than 500 types of wastes listed as hazardous in APCEC Reg. 23 §§ 264.31 & 261.32 [40 C.F.R. §§ 261.31 and 261.32].


	27.   EPA conducted a RCRA compliance inspection of the Facility in May and June 2009 (2009 Inspection).


	28.  EPA conducted a RCRA compliance inspection of the Facility on November 1 - 4, 2011 (2011 Inspection). 


B.	VIOLATIONS


	Count 1 - Failure to Make a Hazardous Waste Determination (APCEC Reg. 23 


	§ 262.11 [40 C.F.R. § 262.11]





	29.  Pursuant to APCEC Reg. 23 § 262.11 [40 C.F.R. § 262.11], a person who generates a solid waste, as defined in APCEC Reg. 23 § 261.2, must determine if that waste is a hazardous waste using the following method:  


(a) He should first determine if the waste is excluded from regulation under § 261.4.  


	(b) He must then determine if the waste is listed as a hazardous waste in Subsection D of § 261.   


	(c) For purposes of compliance with § 268, or if the waste is not listed in Subsection D of § 261, the generator must then determine whether the waste is identified in Subsection C of 


§ 261 by either: 


(1) Testing the waste according to the methods set forth in Subsection C of § 261, or according to an equivalent method approved by the Commission under § 260.21; or


 


(2) Applying knowledge of the hazard characteristic of the waste in light of the materials or the processes used. 


 


	(d) If the waste is determined to be hazardous, the generator must refer to sections 264, 265, 266, 267, 268, and 273 of this regulation for possible exclusions or restrictions pertaining to management of his specific waste.


	30.  “Generator” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] as “any person, by site, whose act or process produces hazardous waste identified or listed in Section 261 of this regulation or whose act first causes a hazardous waste to become subject to regulation.”


	31.  In the regular course of its commercial hazardous waste management operations at the Facility, the Respondent generates solid waste as defined by APCEC Reg. 23 § 261.2 


[40 C.F.R. § 261.2].


	32.  The Respondent is subject to regulations applicable to generators of solid and hazardous waste, including the requirement under APCEC Reg. 23 § 262.11 [40 C.F.R. 


§ 262.11] to make a hazardous waste determination for each solid waste generated by the Facility. 


	33.  The Respondent uses a system of air pollution control devices to treat exhaust generated by the Facility’s hazardous waste incinerator.  In 2003, the Respondent began operating a saturator (an air pollution control device) to treat exhaust from the Facility’s hazardous waste incinerator.  The saturator cools and condenses the incinerator exhaust and generates waste sludge comprised of a mixture of liquids and solids (“Saturator Sludge”).


	34.  APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] defines “sludge” as “any solid, 


semi-solid, or liquid waste generated from a municipal, commercial, or industrial wastewater treatment plant, water supply treatment plant, or air pollution control facility exclusive of the treated effluent from a wastewater treatment plant.”


	35.  The Saturator Sludge is a “sludge” as that term is defined by APCEC Reg. 23 


§ 260.10 [40 C.F.R. § 260.10].


	36.  APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] defines “treatment” as “any method, technique, or process, including neutralization, designed to change the physical, chemical, or biological character or composition of any hazardous waste so as to neutralize such waste, or so as to recover energy or material resources from the waste, or so as to render such waste non-hazardous, or less hazardous; safer to transport, store, or dispose of; or amenable for recovery, amenable for storage, or reduced in volume.” 


	37.  Since 2003, the Respondent has treated the Saturator Sludge in an area of the Facility called the “Brine Unit.”  Treatment of the Saturator Sludge in the Brine Unit includes removal of solids by filtration, precipitation and removal of metals, and volume reduction by heating and evaporation.  After it is treated in the Brine Unit, the Saturator Sludge is a concentrated calcium chloride brine (“Saturator Brine”).  


	38.  From on or about 2003 through February 2012, the Respondent sold the Saturator Brine for use as drilling fluid and make up water in oil and gas well drilling, completion and remediation applications.  


	39.  APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] defines “disposal” as “the discharge, deposit, injection, dumping, spilling, leaking, or placing of any solid waste or hazardous waste into or on any land or water so that such solid waste or hazardous waste or any constituent thereof may enter the environment or be emitted into the air or discharged into any waters, including ground waters.” 	


	40.  APCEC Reg. 23 § 261.2(a)(1)(A) [40 C.F.R. § 261.2(a)(1)(A)] defines “solid waste” as “any discarded material that is not excluded by § 261.4(a) or that is not excluded by a variance granted under §§ 260.30 and 260.31.”     


	41.  APCEC Reg. 23 § 261.2(a)(2) [40 C.F.R. § 261.2(a)(2)] defines “discarded material” as “any material which is:  (i) “[a]bandoned”, as explained in paragraph (b) of this section; or   (ii) “[r]ecycled”, as explained in paragraph (c) of this section; (iii) [c]onsidered “inherently waste-like”, as explained in paragraph (d) of this section; or (iv) [a] “military munition” identified as a solid waste in § 266.202.


	42.  Pursuant to APCEC Reg. 23 § 261.2(b) [40 C.F.R. § 261.2(b)], “materials are solid waste if they are “abandoned” by being:  (1) [d]isposed of; or (2) [b]urned or incinerated; or (3) [a]ccumulated, stored, or treated (but not recycled) before or in lieu of being abandoned by being disposed of, burned, or incinerated.”


	43.  Pursuant to APCEC Reg. 23 § 261.2(c) [40 C.F.R. § 261.2(c)] “materials are solid wastes if they are “recycled” – or accumulated, stored, or treated before recycling – as specified in paragraphs (c)(1) through (4) of this section.”


	44.  The Saturator Sludge is “discarded material” as defined by APCEC Reg. 23 
§ 261.2(a)(2) [40 C.F.R. § 261.2(a)(2)] and is not excluded from the definition of solid waste by APCEC Reg. 23 § 261.4(a) [40 C.F.R. § 261.4(a)] or by a variance under APCEC Reg. 23 
§ 260.30 or § 260.31 [40 C.F.R. § 260.30 or § 260.31]. 


	45.  Pursuant to APCEC Reg. 23 § 261.2(b) [40 C.F.R. § 261.2(b)], the Saturator Sludge is solid waste because it is “abandoned” by being “treated” in the Brine Unit before being “disposed of.”


	46.  Pursuant to APCEC Reg. 23 § 261.2(c)(1) [40 C.F.R. § 261.2(c)(1)], the Saturator Sludge is a solid waste when it is recycled and sold for use as an oil and gas well drilling fluid or make up water because it is recycled to make a product that is applied to or placed on the land.


	47.  Pursuant to APCEC Reg. 23 § 261.2(e)(2) [40 C.F.R. § 261.2(e)(2)], because the use or reuse of the Saturator Sludge to make oil and gas well drilling fluid or make up water is a use to make a product that is applied to the land, the Saturator Sludge is not excluded from the definition of solid waste by APCEC Reg. 23 § 261.2(e)(1) [40 C.F.R. § 261.2(e)(1)].


	48.  Pursuant to APCEC Reg. 23 § 261.3(a) [40 C.F.R. § 261.3(a)], “hazardous waste” is a solid waste if it exhibits any of the characteristics of hazardous waste (ignitability, corrosivity, reactivity, or toxicity) identified in Subsection C of Section 261 (§§ 261.20-261.24), is a listed hazardous waste pursuant to Subsection D of Section 261 (§§ 261.30-261.37), or is a mixture of a solid waste and one or more hazardous wastes.


	49.  Pursuant to the “derived from rule” in APCEC Reg. 23 § 261.3(c) [40 C.F.R. 


§ 261.3(c)], “[u]nless and until it meets the criteria of paragraph (d) of this section:  (1) a hazardous waste will remain a hazardous waste.   (2)(i) Except as otherwise provided in paragraph (c)(2)(ii), (g) or (h) of this subsection, any solid waste generated from the treatment, storage, or disposal of a hazardous waste, including any sludge, spill residue, ash, emission control dust, or leachate (but not including precipitation run-off) is a hazardous waste.”


  	50.  The Saturator Sludge is a solid waste generated from the treatment, by incineration, of a wide variety of listed and characteristic hazardous wastes.  It is a listed hazardous waste under the “derived-from rule” in APCEC Reg. 23 § 261.3(c) [40 C.F.R. § 261.3(c)].


	51.  The Respondent has failed to make a hazardous waste determination of the Saturator Sludge as required by APCEC Reg. 23 § 262.11 [40 C.F.R. § 262.11].


	52.  Therefore, the Respondent has violated APCEC Reg. 23 § 262.11 [40 C.F.R. 


§ 262.11] by failing to make a hazardous waste determination.


	Count 2 - Unpermitted Hazardous Waste Storage and Treatment in the Brine Unit 	(RCRA Section 3005(a) and (e), APCEC Reg. 23 § 270.1 [40 C.F.R. § 270.1])





	53.  Pursuant to Sections 3005(a) and (e) of RCRA, 42 U.S.C. § 6925(a) and (e), and APCEC Reg. 23 § 270.1 [40 C.F.R. § 270.1], a RCRA permit or interim status is required for the treatment, storage or disposal of hazardous waste.


	54.  APCEC Reg. 23 § 270.1(c) [40 C.F.R. § 270.1(c)] provides, in part: “RCRA requires a permit for the “treatment,” “storage” and “disposal” of any “hazardous waste” as identified or listed in § 261 of this regulation.  Owners and operators of hazardous waste management units must have permits during the active life (including the closure period) of the unit. . . .”  


	55.  The Respondent’s operation of the Brine Unit involves treatment of the Saturator Sludge in one or more hazardous waste management units.


	56.  Hazardous waste treatment activities in the Brine Unit include the use of tanks, presses and other equipment to remove solids and some of the toxic metals from the Saturator Sludge by processes including filtration and precipitation, and to reduce the volume of the Saturator Sludge by processes including heating and evaporation.


	57.  Pursuant to Module I.A. of the Respondent’s RCRA Permit, “[a]ny storage/ treatment/ disposal of hazardous waste which requires a permit and which is not specifically authorized in this Permit is prohibited.”  


	58.  The Respondent did not apply for or obtain authorization under its RCRA Permit to treat hazardous waste in the Brine Unit.


	59.  Since approximately 2003, the Respondent has stored and treated Saturator Sludge in tanks and equipment in the Brine Unit without authorization under its RCRA Permit.


	60.  Therefore, the Respondent has violated RCRA § 3005(a) and (e), 42 U.S.C. 


§ 6925(a) and (e), and APCEC Reg. 23 § 270.1(c) [40 C.F.R. § 270.1(c)] by storing and treating Saturator Sludge in tanks and equipment in the Brine Unit without authorization under its RCRA Permit.


	Count 3 - Failure to Comply with Land Disposal Restrictions (APCEC Reg. 23 	Section 268 Subsection A [40 C.F.R. Part 268 Subpart A])





	61.  APCEC Reg. 23 Section 268 [40 C.F.R. Part 268] restricts land disposal of certain hazardous wastes and provides requirements which apply to persons who generate or transport hazardous waste and owners and operators of hazardous waste treatment, storage, or disposal facilities.  


	62.  The Respondent is required to comply with requirements for generators and treatment facilities in APCEC Reg. 23 Section 268, Subsection A [40 C.F.R. Part 268, Subpart A] with respect to its management of the Saturator Sludge and the Saturator Brine.


	63.  APCEC Reg. 23 § 268.2(c) [40 C.F.R. § 268.2(c)] defines “land disposal” as placement in or on the land, except in a corrective action management unit or staging pile, and includes, but is not limited to, placement in a landfill, surface impoundment, waste pile, injection well, land treatment facility, salt dome formation, salt bed formation, underground mine or cave, or placement in a concrete vault, or bunker intended for disposal purposes.


	64.  Use of the Saturator Sludge to make an oil and gas well drilling fluid or make up water results in “land disposal” as defined by APCEC Reg. 23 § 268.2(c) [40 C.F.R. § 268.2(c)].


	65.  APCEC Reg. 23 § 268.7(a)(1) [40 C.F.R. § 268.7(a)(1)] requires a generator of hazardous waste to determine if the waste must be treated before it can be land disposed by determining if the hazardous waste meets the treatment standards for land disposal in APCEC Reg. 23 §§ 268.40, 268.45, or 268.49 [40 C.F.R. §§ 268.40, 268.45, or 268.49].


	66.  The Respondent has failed to determine if the Saturator Brine or the Saturator Sludge must be treated before land disposal.  Therefore, the Respondent has violated APCEC 
Reg. 23 § 268.7(a)(1) [40 C.F.R. § 268.7(a)(1)].


	67.  APCEC Reg. 23 § 268.7(a)(8) [40 C.F.R. § 268.7(a)(8)] requires generators to “retain on-site a copy of all notices, certifications, waste analysis data, and other documentation produced pursuant to this section for at least three years from the date that the waste that is the subject of such documentation was last sent to on-site or off-site treatment, storage, or        disposal . . . .”  


	68.  The Respondent has failed to generate or maintain records required by APCEC 
Reg. 23 § 268.7(a)(8) [40 C.F.R. § 268.7(a)(8)], including determinations of whether the Saturator Sludge or Saturator Brine meet applicable land disposal treatment standards.  Therefore, Respondent has violated APCEC Reg. 23 § 268.7(a)(8) [40 C.F.R. § 268.7(a)(8)].


	69.  APCEC Reg. 23 § 268.7(b)(1) & (2) [40 C.F.R. § 268.7(b)(1) & (2)] requires a treatment facility to determine if its hazardous waste must be treated before it can be land disposed by determining if the hazardous waste meets the treatment standards for land disposal.  


	70.  The Respondent failed to determine if the Saturator Brine must be treated before land disposal.  Therefore, the Respondent has violated APCEC Reg. 23 § 268.7(b)(1) & (2) 


[40 C.F.R. § 268.7(b)(1) & (2)].


	71.  APCEC Reg. 23 § 268.7(b)(3) & (4) [40 C.F.R. § 268.7(b)(3) & (4)], require treatment facilities to provide an initial land disposal restriction (“LDR”) notification and certification when sending waste to a land disposal facility and to keep a copy of the notification and certification in the treatment facility’s file.


	72.  Since it began operating the Brine Unit in 2003, the Respondent has failed to provide the required LDR notification and certification to parties purchasing or using the Saturator Brine.  Therefore, Respondent has violated APCEC Reg. 23 § 268.7(b)(3) &(4) [40 C.F.R. § 68.7(b)(3) & (4)].








	Count 4 - Failure to Comply with Air Emission Standards for Permitted Hazardous 	Waste Tanks (APCEC Reg. 23 Section 264 Subsection CC [40 C.F.R. Part 264 	Subpart CC])





	73.  At the Facility, the Respondent treats, stores or disposes of hazardous waste that contains at least 10 percent organic compounds and has a volatile organic content of greater than 500 parts per million by weight.


	74.  As the owner and operator of the Facility, and under Module II.R.1 of its RCRA Permit, the Respondent is required to comply with APCEC Reg. 23 Section 264 Subsection CC 
[40 C.F.R. Part 264 Subpart CC governing air emissions from tanks, surface impoundments and containers, with respect to its storage and treatment of hazardous waste in tanks at the Facility.


	75.  APCEC Reg. 23 § 264.1084 [40 C.F.R. § 264.1084] provides standards that apply to the control of air pollutant emissions from hazardous waste storage and treatment tanks.  


	76.  The Respondent is required, pursuant to APCEC Reg. 23 § 264.1084(b)(2) 


[40 C.F.R. § 264.1084], to control air pollutant emissions from its permitted hazardous waste storage tanks by using Tank Level 2 controls in accordance with APCEC Reg. 23 § 264.1084(d) [40 C.F.R. § 264.1084(d)].


	77.  Pursuant to APCEC Reg. 23 § 264.1084(d)(3) [40 C.F.R. § 264.1084(d)(3)],  “[o]wners and operators controlling air pollutant emissions from a tank using Tank Level 2 controls shall use one of the following tanks: . . .  (3) [a] tank vented through a closed-vent system to a control device in accordance with the requirements specified in paragraph (g) of this section.”


	78.  Pursuant to APCEC Reg. 23 § 264.1084(g)(1)(iv) [40 C.F.R. § 264.1084(g)(1)(iv)], “a closed-vent system and control device shall be designed and operated in accordance with the requirements of § 264.1087 of this subsection.”


	79.  Pursuant to APCEC Reg. 23 § 264.1084(g)(3)(ii) [40 C.F.R. § 264.1084(g)(3)(ii)], “[t]he owner or operator shall inspect and monitor the air emission control equipment in accordance with the following procedures: . . . (ii) The closed-vent system and control device shall be inspected and monitored by the owner or operator in accordance with the procedures specified in § 264.1087 of this subsection.”


	80.  APCEC Reg. 23 § 264.1087 [40 C.F.R. § 264.1087] provides requirements applicable to each closed-vent system and control device used to control air emissions in accordance with Subsection CC.


	81.  Pursuant to APCEC Reg. 23 § 264.1087(c)(1) [40 C.F.R. § 264.1087(c)(1)], the control device shall meet the following requirements:  “(1) the control device shall be one of the following devices:  (i) [a] control device designed and operated to reduce the total organic content of the inlet vapor stream vented to the control device by at least 95 percent by weight; (ii) [a]n enclosed combustion device designed and operated in accordance with the requirements of § 264.1033(c) of this part; or (iii) [a] flare designed and operated in accordance with the requirements of § 264.1033(d) of this part.”


	82.  The Respondent uses carbon adsorption systems (carbon canisters) installed on its permitted hazardous waste storage and treatment tanks as a control device to comply with APCEC Reg. 23 § 264.1087(c)(1) [40 C.F.R. § 264.1087(1)]. 


	83.  Pursuant to APCEC Reg. 23 § 264.1087(c)(3)(i) [40 C.F.R. § 264.1087(c)(3)(i)], the “owner or operator using a carbon adsorption system to comply with paragraph (c)(1) of this section shall operate and maintain the control device in accordance with the following requirements:  (i) Following the initial startup of the control device, all activated carbon in the control device shall be replaced with fresh carbon on a regular basis in accordance with the requirements of § 264.1033(g) or § 264.1033(h) of this part.”


	84.  APCEC Reg. 23 § 264.1033(h)(1) [40 C.F.R. § 264.1033(h)] provides requirements applicable to carbon canisters that do not regenerate the carbon bed directly onsite in the control device.


	85.  The carbon canisters the Respondent uses do not regenerate the carbon bed directly onsite in the control device.


	86.  Pursuant to APCEC Reg. 23 § 264.1033(h) [40 C.F.R. § 264.1033(h)], “[a]n owner or operator using a carbon adsorption system such as a carbon canister that does not regenerate the carbon bed directly onsite in the control device shall replace the existing carbon in the control device with fresh carbon on a regular basis by using one of the following procedures:  (1) Monitor the concentration level of the organic compounds in the exhaust vent stream from the carbon adsorption system on a regular schedule, and replace the existing carbon with fresh carbon immediately when carbon breakthrough is indicated.  The monitoring frequency shall be daily or at an interval no greater than 20 percent of the time required to consume the total carbon working capacity established as a requirement of § 264.1035(b)(4)(iii)(G), whichever is longer. (2) Replace the existing carbon with fresh carbon at a regular, predetermined time interval that is less than the design carbon replacement interval established as a requirement of 
§ 264.1035(b)(4)(iii)(G).”


	  87.  From at least 2009 until February 2013, the Respondent failed to monitor carbon canisters on one or more of its permitted hazardous waste storage tanks daily or at a frequency no greater than 20% of the time required to consume the total carbon working capacity of the canister established as a requirement of APCEC Reg. 23 § 264.1035(b)(4)(iii)(G) 
[40 C.F.R. § 264.1035(b)(4)(iii)(G)].


	88.  From January 7, 2009 through November 29, 2011, there were 44 instances totaling 77 days where the Respondent failed to replace spent carbon with fresh carbon in its carbon canisters immediately when monitoring results indicated carbon breakthrough had occurred.  


	89.  Therefore, the Respondent has violated APCEC Reg. 23 §§ 264.1087(c)(3)(i) & 264.1033(h) [40 C.F.R. §§ 264.1087(c)(3)(i) & 264.1033(h)].


III.  COMPLIANCE ORDER


	90.  Pursuant to Section 3008(a) of RCRA, 42 U.S.C. § 6928(a), the Respondent is hereby ORDERED to take the following actions and provide evidence of compliance within the 
time period specified below:


	A.  RCRA Permit Modification


	1.  Within ninety (90) days of the effective date of this CAFO, the Respondent shall submit to ADEQ, with a copy to EPA, an application for a RCRA Permit Modification to permit the Brine Unit in accordance with APCEC Regulation 23 §§ 270.10 – 270.16, 270.23 – 270.25, 270.27, and 270.30 – 270.33 [40 C.F.R. §§ 270.10 – 270.16, 270.23 – 270.25, 270.27, and 270.30 – 270.33].  The Brine Unit includes the following equipment, which the Respondent shall include its Permit Application:


	a.  Clarifier Tank 108TNK563A;


	b.  Clarifier Tank 108TNK563;


	c.  Frac 1 108TNK594 Brine Storage;


	d.  Frac 2 108TNK595 Brine Storage;


	e.  Frac 3 108TNK542;


	f.  Frac 4 108TNK633 Finished Brine;


	g.  Brine Unit Skid consisting of the Heat Exchanger and Vapor Body system with 	supporting circulating pumps;


	






	h.  Brine Building consisting control room and 3 filter presses (New Jersey, JWI 1 and 	JWI 2); and


	i.  Containment liner system.





	2.  The permit application shall also include relevant requirements of APCEC Regulation 23 § 264, §§ I through O and AA through CC, and Regulation 23 § 270 [40 C.F.R. Part 264, Subparts I through O and AA through CC, and 40 C.F.R. Part 270] that are appropriate for permitting any miscellaneous units that are part of the Brine Unit. 


	3.  The Respondent shall also request that the issued RCRA permit modification include the following:


	a.  Appropriate recordkeeping and reporting requirements; and


	b.  Any applicable risk-based terms and conditions necessary to protect human health and the environment.  


	4.  The failure to timely submit a Permit Modification to ADEQ and EPA within the deadline set forth in Paragraph 90.A.1 shall result in the termination of the Respondent’s authorization to operate the Brine Unit unless that deadline has been extended pursuant to Section IV.G (Force Majeure).


	5.  The Respondent must respond to any Notice of Deficiency (NOD), with a copy to EPA, within the time period specified by the ADEQ.  In the event that the Respondent fails to submit a timely and complete NOD response, the Respondent’s authorization to operate the Brine Unit shall terminate on the NOD response deadline unless that deadline has been extended pursuant to Section IV.G (Force Majeure).


	6.  By no later than fifteen (15) months one year from the effective date of this CAFO, the Respondent must complete all permitting requirements and obtain issuance from ADEQ of a final RCRA Permit for the Brine Unit.  In the event that ADEQ does not issue a RCRA Permit for the Brine Unit by the above deadline, the Respondent’s authorization to operate the Brine Unit terminates on that date, unless that deadline has been extended pursuant to Section IV.G (Force Majeure).  The Respondent may seek relief under the provisions of Section IV.G of this CAFO (Force Majeure) for any delay in the performance of any such obligations resulting from a failure to obtain, or a delay in obtaining, any permit or approval required to fulfill such obligation, if the Respondent has submitted a timely and complete application and has taken all other actions necessary to obtain such permit or approval.


	B.  EPA Review and Comment on RCRA Permit


	1.  Nothing in this CAFO shall limit EPA’s rights under applicable environmental laws or regulations, including, but not limited to, Section 3005(c)(3) of RCRA, 42 U.S.C. § 6925(c)(3), 


40 C.F.R. § 270.32 and 40 C.F.R. § 271.19, to review, comment, and incorporate appropriate requirements of Regulation 23, § 264 [40 C.F.R. Part 264] directly into the permit or establish other permit conditions that are based on those parts; or take action under Section 3008(a)(3) of RCRA, 42 U.S.C. § 6928(a)(3), against the Respondent on the ground that the RCRA permit for the Brine Unit does not comply with a condition that the EPA Region 6 Regional Administrator in commenting on the permit application or draft permit stated was necessary to implement approved State program requirements, whether or not that condition was included in the issued permit.  If the Respondent disputes an action taken by EPA pursuant to 40 C.F.R. § 270.32 or 


40 C.F.R. § 271.19, the Defendant may invoke Dispute Resolution in accordance with Section IV.F of this CAFO. 


	C.  Brine Unit Upgrades


	1.  Within fifteen (15) months of the effective date of this CAFO, the Respondent shall complete the following activities at the Brine Unit:


	a.  Complete replacement of the containment liner including expansion of the liner to 	include the 20’ x 20’ basin under brine building;


	b.  Refurbishment of the floor drains and FRP piping in the brine building;


	c.  Repair of containment berms at ground level of brine building;


	d.  Add wall siding to certain areas of the brine building to prevent rain water from 	entering building;


	e.  Replace both supply and return cooling tower water lines;


	f.  Add cover to Hot Well tank;


	g.  Add drip/containment pans by circulation pumps;


	h.  Add splash shields to filter press;


	i.  Repair high level alarms on tanks; and


	j.  Repair general leakage to pumps, valves, and seals.





	D.  Submissions


	1.  In all instances in which this Compliance Order requires written submissions to EPA and ADEQ, each submission must be accompanied by the following certification:


“I certify under penalty of law to the best of my knowledge and belief, that the information contained in or accompanying this submission is true, accurate and complete.  I am aware that there are significant penalties for submitting false information, including the possibility of fine and imprisonment for knowing violations.”





All submissions must be certified on behalf of the Respondent by the signature of a person authorized to sign a permit application or a report under 40 C.F.R. § 270.11.


IV.  TERMS OF SETTLEMENT


A.	CIVIL PENALTY


	91.  Pursuant to the authority granted in Section 3008 of RCRA, 42 U.S.C. § 6928, and upon consideration of the entire record herein, including the Findings of Fact and Conclusions of Law, which are hereby adopted and made a part hereof, and upon consideration of the seriousness of the alleged violations, the Respondent’s good faith efforts to comply with the applicable regulations, and the June 2003 RCRA Civil Penalty Policy, it is hereby ORDERED 






that the Respondent Clean Harbors El Dorado, L.L.C. be assessed a civil penalty of FIVE  HUNDRED EIGHTY-ONE THOUSAND, TWO HUNDRED THIRTY-SIX DOLLARS ($581,236).  The Respondent shall pay the assessed civil penalty within thirty (30) days of the effective date of this CAFO.  


	92.  The Respondent shall pay the assessed civil penalty by certified check, cashier’s check, or wire transfer, made payable to “Treasurer, United States of America, EPA - Region 6”.  Payment shall be remitted in one of three (3) ways:  regular U.S. Postal mail (including certified mail), overnight mail, or wire transfer.  For regular U.S. Postal mail, U.S. Postal Service certified mail, or U.S. Postal Service express mail, the check(s) should be remitted to:


		U.S. Environmental Protection Agency 


		Fines and Penalties


		Cincinnati Finance Center


		P.O. Box 979077


		St. Louis, MO 63197-9000





	For overnight mail (non-U.S. Postal Service, e.g. Fed Ex), the check(s) should be remitted to:


		U.S. Bank


		Government Lockbox 979077 


		US EPA Fines & Penalties


		1005 Convention Plaza


		SL-MO-C2-GL


		St. Louis, MO  63101


		Phone No. (314) 418-1028





	For wire transfer, the payment should be remitted to:





		Federal Reserve Bank of New York


		ABA:  021030004


		Account No. 68010727


		SWIFT address = FRNYUS33


		33 Liberty Street


		New York, NY 10045


		Field Tag 4200 of the Fedwire message should read 


		“D 68010727 Environmental Protection Agency”


PLEASE NOTE:  Docket number RCRA-06-2014-0906 shall be clearly typed on the respective checks to ensure proper credit.  If payment is made by check, the check shall also be accompanied by a transmittal letter and shall reference the Respondent’s name and address, the case name, and docket number of the CAFO.  If payment is made by wire transfer, the wire transfer instructions shall reference the Respondent’s name and address, the case name, and docket number of the CAFO.  The Respondent shall also send a simultaneous notice of such payment, including a copy of the check and transmittal letter, or wire transfer instructions to the following:


		Chief, Compliance Enforcement Section (6EN-HE)


		Hazardous Waste Enforcement Branch


		U.S. EPA, Region 6


		1445 Ross Avenue, Suite 1200


		Dallas, TX  75202-2733





		Lorena Vaughn


		Regional Hearing Clerk (6RC-D)


		U.S. EPA, Region 6


		1445 Ross Avenue, Suite 1200


		Dallas, TX 75202-2733





The Respondent’s adherence to this request will ensure proper credit is given when penalties are received in the Region.


	93.  The Respondent agrees not to claim or attempt to claim a federal income tax deduction or credit covering all or any part of the civil penalty paid to the United States Treasurer.


	94.  Pursuant to 31 U.S.C. § 3717 and 40 C.F.R. § 13.11, unless otherwise prohibited by law, EPA will assess interest and late payment penalties on outstanding debts owed to the United States and a charge to cover the costs of processing and handling a delinquent claim.  Interest on the civil penalty assessed in this CAFO will begin to accrue thirty (30) days after the effective date of the CAFO and will be recovered by EPA on any amount of the civil penalty that is not paid by the respective due date.  Interest will be assessed at the rate of the United States Treasury tax and loan rate in accordance with 40 C.F.R. § 13.11(a).  Moreover, the costs of the Agency’s administrative handling of overdue debts will be charged and assessed monthly throughout the period the debt is overdue.  See 40 C.F.R. § 13.11(b).


	95.  EPA will also assess a $15.00 administrative handling charge for administrative costs on unpaid penalties for the first thirty (30) day period after the payment is due and an additional $15.00 for each subsequent thirty (30) day period that the penalty remains unpaid.  In addition, a penalty charge of up to six percent per year will be assessed monthly on any portion of the debt which remains delinquent more than ninety (90) days.  See 40 C.F.R. § 13.11(c).  Should a penalty charge on the debt be required, it shall accrue from the first day payment is delinquent.  See 31 C.F.R. § 901.9(d).  Other penalties for failure to make a payment may also apply.


B.  	PARTIES BOUND


	96.  The provisions of this CAFO shall apply to and be binding upon the parties to this action, their officers, directors, agents, employees, successors, and assigns.  The undersigned representative of each party to this CAFO certifies that he or she is fully authorized by the party whom he or she represents to enter into the terms and conditions of this CAFO and to execute and to legally bind that party to it.


C.	ADDITIONAL REQUIREMENTS 


	97.  The Respondent shall undertake the following additional requirements:


	A.  Within twenty-four (24) months of the effective date of this CAFO, the Respondent shall complete Tank Venting System Project as set forth below.  The purpose of the Tank Venting System Project is to vent the tanks listed in Paragraph 97.B below to the secondary combustion chamber of the facility’s hazardous waste incinerator.


	B.  The following tanks shall be vented to the secondary combustion chamber of the facility’s hazardous waste incinerator.


Tank Number		Location/Designation		Volume


2			Lower tank farm west		153,332 gallons


3			Lower tank farm west		153,332 gallons


4			Lower tank farm west		153,332 gallons


8			Lower tank farm east		54,882 gallons


9			Lower tank farm east		54,882 gallons


10			Lower tank farm east		54,882 gallons


11			Lower tank farm east		54,882 gallons


12			Day feed tank farm		20,726 gallons


13			Day feed tank farm		20,726 gallons


14 			Day feed tank farm		20,726 gallons


15 			Day feed tank farm		20,726 gallons


602			Day feed tank farm		20,726 gallons


603			Day feed tank farm		20,726 gallons


604			Day feed tank farm		20,726 gallons


605    			Day feed tank farm		20,726 gallons


606			Day feed tank farm		20,726 gallons


608			Day feed tank farm		20,726 gallons


609			Day feed tank farm		20,726 gallons





	C.  Each tank will have a flame arrester mounted on its top, with a pressure/vacuum relief vent (conservation vent) is mounted on top of the flame arrester.  The manifold line will be connected to the Conservation Vent.  The manifold line will allow the vapors to be drafted toward the SCC.  Each tank will vent the vapors into the manifold independently as the vapor pressure is each tank demands.   Under normal conditions, all vapors will be drafted toward the SCC by the 600 fan.  In the case of failure of the 600 fan the vapors will be drafted toward the Central Carbon system by a dedicated fan.  In the case of a planned shutdown for maintenance, the vapors will be drafted toward the Central Carbon system by a dedicated fan.  


	D.  The Central Carbon system will be comprised of two 3000# carbon filter tanks and two 400# Siemens carbon filters (or equivalent).  If needed, the vapors are drafted by the dedicated Central Carbon System fan toward either the north or south 3000# carbon filter tanks for VOC capture.  The two 3000# tanks allow for extra capacity if carbon change-out is required.  An additional backup is also available by using the two 400# carbon filters.


	E.  The Respondent may seek relief under the provisions of Section IV.G of this CAFO (Force Majeure) for any delay in the performance of any such obligations resulting from a failure to obtain, or a delay in obtaining, any permit or approval required to fulfill such obligation, if the Respondent has submitted a timely and complete application and has taken all other actions necessary to obtain such permit or approval.


D.	STATUS REPORTS


	98.  The Respondent shall submit quarterly reports to EPA until the Respondent has completed all activities required by this CAFO.  The quarterly reports are due on May 1 (for  the period from January 1 – March 31), August 1 (for the period from April 1 – June 30), November 1 (for the period from July 1 – September 30), and February 1 (for the period from October 1 – December 31).   Upon completion of all activities required by this CAFO, the Respondent shall submit a Final Status Report within thirty (30) days from completion of the final activity.  The Status Reports will cover the activities set forth in Sections III and IV.C, and shall include, at a minimum, the following information:


	A.  A description and estimate of the percentage of the work completed;


	B.  Summaries of all contacts with representatives of the local community, public interest groups, ADEQ, or other State governmental agencies during the reporting period that relate to activities set forth in Sections III and IV.C;


	C.  Summaries of all problems or potential problems encountered during the reporting period; and


	D.  Projected work for the next reporting period. 


       	E.  The Status Reports must be accompanied by the following certification:


“I certify under penalty of law to the best of my knowledge and belief, that the information contained in or accompanying this submission is true, accurate and complete.  I am aware that there are significant penalties for submitting false information, including the possibility of fine and imprisonment for knowing violations.”





All submissions must be certified on behalf of the Respondent by the signature of a person authorized to sign a permit application or a report under 40 C.F.R. § 270.11.


	F.  The reports required under this Section shall be sent to the following:


	Guy Tidmore, Chief	


	Compliance Enforcement Section (6EN-HE)


	Hazardous Waste Enforcement Branch


	U.S. EPA, Region 6


	1445 Ross Avenue, Suite 1200


	Dallas, TX  75202-2733


	Attention:  Roxanne King


	


E.  	STIPULATED PENALTIES   


	99.  In addition to any other remedies or sanctions available to EPA, the Respondent shall pay stipulated penalties in the following amounts for each day during which each failure or refusal to comply with the requirements of this CAFO continues:


	Period of Noncompliance			Penalty Per Violation Per Day


	1st through 15th day		     			     $ 1,500


	16th through 30th day					     $ 2,500


	31st day and beyond					     $ 5,000





Penalties shall accrue from the date of the noncompliance until the date the violation is corrected, as determined by EPA.


	100.  The Respondent shall pay stipulated penalties not more than fifteen (15) days after receipt of written demand by EPA for such penalties.  Method of payment shall be in accordance with the provisions of Paragraph 92 herein.  Interest and late charges shall be paid as stated in Paragraphs 94 - 95 herein.


	101.  Nothing in this agreement shall be construed as prohibiting, altering, or in any way limiting the ability of EPA to seek any other remedies or sanctions available by virtue of the Respondent’s violation of this CAFO or of the statutes and regulations upon which this agreement is based, or for the Respondent’s violation of any applicable provision of law. 


F.	DISPUTE RESOLUTION 


	102.  If the Respondent objects to any decision or directive of EPA in regard to Section III or IV.C, the Respondent shall notify the following persons in writing of its objections, and the basis for those objections, within thirty (30) calendar days of receipt of EPA’s decision or directive:


		Associate Director


		Hazardous Waste Enforcement Branch (6EN-H)


		Compliance Assurance and Enforcement Division


		U.S. EPA - Region 6


		1445 Ross Avenue


		Dallas, TX 75202-2733





		Chief, RCRA Enforcement Branch (6RC-ER)


		Office of Regional Counsel


		U.S. EPA - Region 6


		1445 Ross Avenue


		Dallas, TX 75202-2733





	103.  The Associate Director of the Hazardous Waste Enforcement Branch or his/her designee (Associate Director), and the Respondent shall then have an additional thirty (30) calendar days from EPA’s receipt of the Respondent’s written objections to attempt to resolve the dispute.  If an agreement is reached between the Associate Director and the Respondent, the agreement shall be reduced to writing and signed by the Associate Director and the Respondent and incorporated by reference into this CAFO.


	104.  If no agreement is reached between the Associate Director and the Respondent within that time period, the dispute shall be submitted to the Director of the Compliance Assurance and Enforcement Division or his/her designee (Division Director).  The Division Director and the Respondent shall then have a second 30-day period to resolve the dispute.  If an agreement is reached between the Division Director and the Respondent, the resolution shall be reduced to writing and signed by the Division Director and the Respondent and incorporated by reference into this CAFO.  If the Division Director and the Respondent are unable to reach agreement within this second 30-day period, the Division Director shall provide a written statement of EPA’s decision to the Respondent, which shall be binding upon the Respondent 
and incorporated by reference into the CAFO.  


	105.  If the Dispute Resolution process results in a modification of this CAFO, the modified CAFO must be approved by the Regional Judicial Officer and filed pursuant to 
Section IV.I (Modifications).


	106.  The invocation of dispute resolution procedures under this Section shall not extend, postpone, or affect in any way, any obligations of the Respondent under this CAFO, unless and until final resolution of the dispute so provides.  Stipulated penalties with respect to the disputed matter shall continue to accrue from the first day of noncompliance, but payment shall be stayed pending resolution of the dispute.  If the Respondent does not prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided in Section IV.E.








G.	FORCE MAJEURE


	107.  A “force majeure event” is any event beyond the control of the Respondent, their contractors, or any entity controlled by the Respondent that delays the performance of any obligation under this CAFO despite the Respondent’s best efforts to fulfill the obligation.  “Best  efforts” includes anticipating any potential force majeure event and addressing the effects of any such event (a) as it is occurring and (b) after it has occurred, to prevent or minimize any resulting delay to the greatest extent possible.  “Force Majeure” does not include the Respondent’s financial inability to perform any obligation under this CAFO, but does include any delays attributable to the ADEQ’s permitting process.


	108.  The Respondent shall provide notice orally or by electronic or facsimile transmission as soon as possible, but not later than 72 hours after the time the Respondent first knew of, or by the exercise of due diligence, reasonably should have known of, a claimed force majeure event.  The Respondent shall also provide written notice, as provided in Section IV.H of this CAFO, within seven days of the time the Respondent first knew of, or by the exercise of due diligence, reasonably should have known of, the event.  The notice shall state the anticipated duration of any delay; its cause(s); the Respondent’s past and proposed actions to prevent or minimize any delay; a schedule for carrying out those actions; and the Respondent’s rationale for attributing any delay to a force majeure event.  Failure to give such notice shall preclude the Respondent from asserting any claim of force majeure. 


	109.  If the Complainant agrees that a force majeure event has occurred, the Complainant may agree to extend the time for the Respondent to perform the affected requirements for the time necessary to complete those obligations.  An extension of time to perform the obligations affected by a force majeure event shall not, by itself, extend the time to perform any other obligation.  Where the Complainant agrees to an extension of time, the appropriate modification shall be made pursuant to Section IV.I of this CAFO.


	110.  If the Complainant does not agree that a force majeure event has occurred, or does not agree to the extension of time sought by the Respondent, the Complainant’s position shall be binding, unless the Respondent invokes Dispute Resolution under Section IV.F of this CAFO.  In any such dispute, the Respondent bear the burden of proving, by a preponderance of the evidence, that each claimed force majeure event is a force majeure event; that the Respondent gave the notice required by the paragraph above, that the force majeure event caused any delay the Respondent’s claimed was attributable to that event; and that the Respondent exercised their reasonable best efforts to prevent or minimize any delay caused by the event.  If the Respondent carries this burden, the delay at issue shall be deemed not to be a violation of the affected obligation of this CAFO.


H.	NOTIFICATION


	111.  Unless otherwise specified elsewhere in this CAFO, whenever notice is required to be given, whenever a report or other document is required to be forwarded by one party to another, or whenever a submission or demonstration is required to be made, it shall be directed 
to the individuals specified below at the addresses given (in addition to any action specified by law or regulation), unless these individuals or their successors give notice in writing to the other parties that another individual has been designated to receive the communication:


	Complainant:		





	Chief, Compliance Enforcement Section (6EN-HE)


	Hazardous Waste Enforcement Branch


	U.S. EPA, Region 6


	1445 Ross Avenue, Suite 1200


	Dallas, TX  75202-2733


	Attention:  Roxanne King


	Respondent 


	Clean Harbors El Dorado, L.L.C.


	42 Longwater Drive


	Norwell, MA 02061


	Attn:  General Counsel





I.	MODIFICATION 


	112.  The terms, conditions, and compliance requirements of this CAFO may not 
be modified or amended except as otherwise specified in this CAFO, or upon the written agreement of the Complainant and the Respondent, and approved by the Regional Judicial Officer, and such modification or amendment being filed with the Regional Hearing Clerk.


J.	RETENTION OF ENFORCEMENT RIGHTS


	113.  EPA does not waive any rights or remedies available to EPA for any other violations by the Respondent of Federal or State laws, regulations, or permitting conditions.


	114.  Except as herein provided, nothing in this CAFO shall limit the power and authority of EPA or the United States to take, direct, or order all actions to protect public health, welfare, or the environment, or prevent, abate or minimize an actual or threatened release of hazardous substances, pollutants, contaminants, hazardous substances on, at or from the Respondent’s  facility.  Furthermore, nothing in this CAFO shall be construed or to prevent or limit EPA's civil and criminal authorities, or that of other Federal, State, or local agencies or departments to obtain penalties or injunctive relief under other Federal, State, or local laws or regulations.


	115.  The Complainant reserves all legal and equitable remedies available to enforce the provisions of this CAFO.  This CAFO shall not be construed to limit the rights of the EPA or United States to obtain penalties or injunctive relief under RCRA or under other federal or state laws, regulations, or permit conditions.  


	116.  In any subsequent administrative or judicial proceeding initiated by the Complainant or the United States for injunctive relief, civil penalties, or other appropriate relief relating to this Facility, the Respondent shall not assert, and may not maintain, any defense or claim based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim preclusion, claim-splitting, or other defenses based upon any contention that the claims raised by the Complainant or the United States in the subsequent proceeding were or should have been brought in the instant case, except with respect to claims that have been specifically resolved pursuant to this CAFO.  


	117.  This CAFO is not a permit, or a modification of any permit, under any federal, State, or local laws or regulations.  The Respondent is responsible for achieving and maintaining complete compliance with all applicable federal, State, and local laws, regulations, and permits.  The Respondent’s compliance with this CAFO shall be no defense to any action commenced pursuant to any such laws, regulations, or permits, except as set forth herein.  The Complainant does not warrant or aver in any manner that the Respondent’s compliance with any aspect of this CAFO will result in compliance with provisions of the RCRA or with any other provisions of federal, State, or local laws, regulations, or permits.


K.	INDEMNIFICATION OF EPA


	118.  Neither EPA nor the United States Government shall be liable for any injuries or damages to person or property resulting from the acts or omissions of the Respondent, their officers, directors, employees, agents, receivers, trustees, successors, assigns, or contractors 
in carrying out the activities required by this CAFO, nor shall EPA or the United States Government be held out as a party to any contract entered into by the Respondent in carrying out the activities required by this CAFO.


L.	COSTS


	119.  Each party shall bear its own costs and attorney’s fees.  Furthermore, the Respondent specifically waives its right to seek reimbursement of its costs and attorney’s fees under 5 U.S.C. § 504 and 40 C.F.R. Part 17. 


M.	TERMINATION


	120.  At such time as the Respondent believes it has completed all of the requirements of this CAFO, they may request that EPA concur whether all of the requirements of this CAFO have been satisfied.  Such request shall be in writing and shall provide the necessary documentation to establish whether there has been full compliance with the terms and conditions of this CAFO.  EPA will respond to said request in writing within ninety (90) days of receipt of the request.  This CAFO shall terminate when all actions required to be taken by this CAFO have been completed, and the Respondent has been notified by the EPA in writing that this CAFO has been satisfied and terminated.  


M.	EFFECTIVE DATE


	121.  This CAFO, and any subsequent modifications, become effective upon filing with the Regional Hearing Clerk.	



THE UNDERSIGNED PARTIES CONSENT TO THE ENTRY OF THIS CONSENT AGREEMENT AND FINAL ORDER:








FOR THE RESPONDENT:











Date: _________________                            ____________________________			                                                                                                                                  


						Clean Harbors El Dorado, L.L.C.












FOR THE COMPLAINANT:





Date: _________________      	____________________________                                                                                                             


					John Blevins


					Director


					Compliance Assurance and


					  Enforcement Division












V.  FINAL ORDER


	Pursuant to the Section 3008 of RCRA, 42 U.S.C. § 6928, and the Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties, 40 C.F.R. Part 22, the foregoing Consent Agreement is hereby ratified.  This Final Order shall not in any case affect the right or EPA or the United States to pursue appropriate injunctive relief or other equitable relief for criminal sanctions for any violations of law.  This Final Order shall resolve only those causes of action alleged herein.  Nothing in this Final Order shall be construed to waive, extinguish or otherwise affect the Respondent’s (or their officers, agents, servants, employees, successors, or assigns) obligation to comply with all applicable federal, state, and local statutes and regulations, including the regulations that were the subject of this action.  The Respondent is ordered to comply with the Compliance Order and terms of settlement as set forth in the Consent Agreement.  Pursuant to 40 C.F.R. § 22.31(b), this Final Order shall become effective upon filing with the Regional Hearing Clerk.





Date: _________________       		_____________________________


						Patrick Rankin												Regional Judicial Officer






CERTIFICATE OF SERVICE


	I hereby certify that on the _____ day of __________, 2014, the original and one copy of the foregoing Consent Agreement and Final Order (CAFO) was hand delivered to the Regional Hearing Clerk, U.S. EPA - Region 6, 1445 Ross Avenue, Dallas, Texas 75202-2733, and that true and correct copies of the CAFO were sent to the following by Certified Mail – Return Receipt Requested #   


		Michael R. McDonald  


		Assistant General Counsel


		Clean Harbors Environmental Services, Inc.


		P.O. Box 9149


		42 Longwater Drive


		Norwell, MA 02061











				           ______________________________________
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RE: Status of Clean Harbors CAFO

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Recipients

		Pearson.Evan@epa.gov







Evan:




We are a publicly traded company and my management would like at least a general timeframe when this issue will go public.  While I do not see this as a material event, we are obligated to analyze whether we

 need to take the timing of the announcement of the EPA fine into account as we prepare for our quarterly earnings call scheduled for May 7, 2014.




 




If you could give me an approximate timeframe, that would be helpful.




 






Thanks






Safety Starts with Me: Live It 3-6-5




_________________________________


Michael R. McDonald 


Assistant General Counsel


Clean Harbors




P.O. Box 9149 




42 Longwater Drive 




Norwell, MA 02061-9149


(o) 781-792-5136


mcdonaldm@cleanharbors.com 


www.cleanharbors.com




[image: New Image]


_________________________________







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, April 10, 2014 1:51 PM


To: McDonald, Michael R


Subject: RE: Status of Clean Harbors CAFO










 




That change is fine.  Once we get a signed copy back, then it has to be signed by the Division Director, and then by the Regional Judicial Officer.  Currently we have a vacancy for the Regional Judicial Officer,

 although I’m sure that someone be signing the CAFOs in the meantime.  It would probably be a day or two after we receive it that the CAFO will be filed.  No one has talked about a press release, but I assume that one will be issued.  I will give you a heads

 up on the press release if one is issued.




 








From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com]




Sent: Thursday, April 10, 2014 11:37 AM


To: Pearson, Evan


Subject: RE: Status of Clean Harbors CAFO










 




Evan:




Our technical folks are requesting one minor change on page 24.  Please let me know if that is acceptable. 






 




Assuming we get this back signed early next week, can you tell me when the CAFO will be filed and when the EPA will issue the press release.




 






Thanks






Safety Starts with Me: Live It 3-6-5




_________________________________


Michael R. McDonald 


Assistant General Counsel


Clean Harbors




P.O. Box 9149 




42 Longwater Drive 




Norwell, MA 02061-9149


(o) 781-792-5136


mcdonaldm@cleanharbors.com 


www.cleanharbors.com




[image: New Image]


_________________________________







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, April 10, 2014 12:32 PM


To: McDonald, Michael R


Subject: Status of Clean Harbors CAFO










 




When can we expect to receive the signed CAFO?




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.
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RE: Status of Clean Harbors CAFO

		From

		Murphy-Rodgers, Monica A

		To

		Pearson, Evan; McDonald, Michael R

		Cc

		King, Roxanne; Fitzpatrick, Timmery A

		Recipients

		Pearson.Evan@epa.gov; mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov; fitzpatrick.timmery@cleanharbors.com







Evan,




 




Attached please find the updated CAFO.  The original is being sent to your attention via Federal Express.




 




Thank you,




 




Monica




 






Safety Starts with Me! Live it 3-6-5




__________________________________________________


Monica Murphy-Rodgers


Law Department Administrator


Clean Harbors Environmental Services




42 Longwater Drive




PO Box 9149




Norwell, MA  02061-9149




Office: 781.792.5132 


Fax: 781.792.5903




Email: murphymo@cleanharbors.com




Web:

www.cleanharbors.com




__________________________________________________









 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, April 17, 2014 3:00 PM


To: McDonald, Michael R


Cc: Murphy-Rodgers, Monica A; King, Roxanne


Subject: RE: Status of Clean Harbors CAFO










 




I just want to alert you to a couple of changes that were made to the CAFO when it was being reviewed for signature. 






 




On Page 17, Item 6, the words “one year” was deleted from that sentence (we replaced one year with 15 months, and never deleted the term “one year”).




 




On Page 23, Item B, “SCC” was placed after secondary combustion chamber.  It now reads – The following tanks shall be vented to the secondary combustion chamber

(SCC) of the facility’s hazardous waste incinerator.




 




On Page 23, Item C, the word “is” was deleted.  The sentence now reads -

Each tank will have a flame arrester mounted on its top, with a pressure/vacuum relief vent (conservation vent)

is mounted on top of the flame arrester. 




 




If any other these changes are a problem, please let me know ASAP.  Thanks.




 








From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com]




Sent: Thursday, April 17, 2014 11:34 AM


To: Pearson, Evan


Cc: Murphy-Rodgers, Monica A


Subject: RE: Status of Clean Harbors CAFO










 




Monica:




Unless Evan directs otherwise, please send the original of the above referenced CAFO to Evan at the address below.  Please have it scheduled for early delivery.




 






Thanks






Safety Starts with Me: Live It 3-6-5




_________________________________


Michael R. McDonald 


Assistant General Counsel


Clean Harbors




P.O. Box 9149 




42 Longwater Drive 




Norwell, MA 02061-9149


(o) 781-792-5136


mcdonaldm@cleanharbors.com 


www.cleanharbors.com




[image: New Image]


_________________________________







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, April 10, 2014 12:32 PM


To: McDonald, Michael R


Subject: Status of Clean Harbors CAFO










 




When can we expect to receive the signed CAFO?




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.
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RE: Status of Clean's Harbor's Response

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



Can we expect the response sometime today?


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Thursday, February 13, 2014 11:07 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Everyone on this side wants to get this done as well.  I have asked for a quick response, and hope to have a response to you tomorrow or Monday.


 


Thanks 


Safety Starts with Me: Live It 3-6-5


_________________________________
Michael R. McDonald 
Assistant General Counsel
Clean Harbors


P.O. Box 9149 


42 Longwater Drive 


Norwell, MA 02061-9149
(o) 781-792-5136
mcdonaldm@cleanharbors.com 
www.cleanharbors.com


[image: New Image]
_________________________________



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, February 13, 2014 9:35 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


When can we expect a response to our request for additional information that we sent Monday?  Our management is getting frustrated at the slow pace that it is taking to wrap up this case.


 


From: Pearson, Evan 
Sent: Monday, February 10, 2014 12:58 PM
To: 'McDonald, Michael R'
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Ignore the e-mail with the request for Roxanne’s comments.  This is the correct e-mail (although there was no difference between the two).


 


A.  Proposed Day Tank Venting System Project


 


Thank you for your description of your proposed project.  However, your description does not provide sufficient detail for EPA to draft the appropriate CAFO language.  Could you please redraft your proposal with more detail, including, but not limited to, providing the following information in your response:


 


1.  Tank number/designation/volume of each tank involved in the project;


2.  The type of connections (construction materials) from tanks to secondary combustion chamber (SCC); will there be individual blow off systems or will one tank cause the backup to be used for all?


3.  Where the carbon canister line placement will be;


4.  Conditions under which the primary SCC line will run; 


5.  Description of the carbon canister backup system; and


6.  Conditions under when you expect a need to use the carbon canister backup.


 


Also, is there a proposed P&ID for the project that we can preview?  If not, could you take the P&ID for the day tank system and mark it up with a pen for proposal?


 


B.  Brine Unit


 


In order to avoid confusion about what constitutes the Brine Unit, could you please provide a list of equipment that need to be included in the permit?  Also, you have characterized project as the Brine Unit RCRA Upgrades?  What changes/improvements are you making?  


 


If you have any questions, please feel free to call.  Thanks.


 


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Thursday, February 06, 2014 9:55 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Signed Tolling Agreement is attached.  Please see the description below:


 


Day Feed Tank Venting System- Description of Project


 


This project will consist of replacing our current Day Feed Tank Venting Carbon Canister system with a SCC vented system with Central Carbon backup.


Current System:


                Our current system has two dedicated carbon canisters connected in series for each feed tank.  Monitoring for “breakthrough” takes place on a daily basis with measurements taken at the exit of the second canister.  Breakthrough is defined as a VOC level greater than 500 ppm.  The canisters are changed based on “breakthrough” or a detection of odor.  All inspection data is recorded daily for each tank.


Proposed System:


                The proposed system will connect all day feed tank vapor vents to a common vapor line which leads to the SCC. The draft will be induced into the common vapor line by fan 600 when the VOCs are venting to the SCC.  This common vapor line will also lead to a dual central carbon tank backup system. The central carbon tank system has a dedicated fan to induce draft when the backup system is required to operate.


The project is scheduled to be completed by April 2015.


 


Thanks 


Safety Starts with Me: Live It 3-6-5


_________________________________
Michael R. McDonald 
Assistant General Counsel
Clean Harbors


P.O. Box 9149 


42 Longwater Drive 


Norwell, MA 02061-9149
(o) 781-792-5136
mcdonaldm@cleanharbors.com 
www.cleanharbors.com


[image: New Image]
_________________________________



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, February 06, 2014 10:41 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


When can we expect the narrative for the Tank Venting project?


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Tuesday, February 04, 2014 4:07 PM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Please see the timeline that gives a breakdown of the Brine Unit permitting process and the Tank Venting System project.  


 


I have already asked for a brief narrative that describes the Tank Venting project. 


 


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Monday, January 27, 2014 10:20 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Status of Clean's Harbor's Response




 


Still awaiting a response from Clean Harbors.  When can we expect to hear from you.  I thought we would be getting something last week.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 



image001.jpg

leanHarbory

;







RE: Status of Clean's Harbor's Response

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Cc

		King, Roxanne

		Recipients

		Pearson.Evan@epa.gov; King.Roxanne@epa.gov







Evan:




Everyone on this side wants to get this done as well.  I have asked for a quick response, and hope to have a response to you tomorrow or Monday.




 






Thanks






Safety Starts with Me: Live It 3-6-5




_________________________________


Michael R. McDonald 


Assistant General Counsel


Clean Harbors




P.O. Box 9149 




42 Longwater Drive 




Norwell, MA 02061-9149


(o) 781-792-5136


mcdonaldm@cleanharbors.com 


www.cleanharbors.com




[image: New Image]


_________________________________







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, February 13, 2014 9:35 AM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: RE: Status of Clean's Harbor's Response










 




When can we expect a response to our request for additional information that we sent Monday?  Our management is getting frustrated at the slow pace that it is taking to wrap up this case.




 








From: Pearson, Evan




Sent: Monday, February 10, 2014 12:58 PM


To: 'McDonald, Michael R'


Cc: King, Roxanne


Subject: RE: Status of Clean's Harbor's Response










 




Ignore the e-mail with the request for Roxanne’s comments.  This is the correct e-mail (although there was no difference between the two).




 




A.  Proposed Day Tank Venting System Project




 




Thank you for your description of your proposed project.  However, your description does not provide sufficient detail for EPA to draft the appropriate CAFO language.  Could you please redraft your proposal with more detail, including,

 but not limited to, providing the following information in your response:




 




1.  Tank number/designation/volume of each tank involved in the project;




2.  The type of connections (construction materials) from tanks to secondary combustion chamber (SCC); will there be individual blow off systems or will one tank cause the backup to be used for all?




3.  Where the carbon canister line placement will be;




4.  Conditions under which the primary SCC line will run;






5.  Description of the carbon canister backup system; and




6.  Conditions under when you expect a need to use the carbon canister backup.




 




Also, is there a proposed P&ID for the project that we can preview?  If not, could you take the P&ID for the day tank system and mark it up with a pen for proposal?




 




B.  Brine Unit




 




In order to avoid confusion about what constitutes the Brine Unit, could you please provide a list of equipment that need to be included in the permit?  Also, you have characterized project as the Brine Unit RCRA

Upgrades?  What changes/improvements are you making?  




 




If you have any questions, please feel free to call.  Thanks.




 




 








From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com]




Sent: Thursday, February 06, 2014 9:55 AM


To: Pearson, Evan


Cc: King, Roxanne


Subject: RE: Status of Clean's Harbor's Response










 




Evan:




Signed Tolling Agreement is attached.  Please see the description below:




 




Day Feed Tank Venting System- Description of Project




 




This project will consist of replacing our current Day Feed Tank Venting Carbon Canister system with a SCC vented system with Central Carbon backup.




Current System:




                Our current system has two dedicated carbon canisters connected in series for each feed tank.  Monitoring for “breakthrough” takes place on a daily basis with measurements taken at the exit of the second canister.  Breakthrough

 is defined as a VOC level greater than 500 ppm.  The canisters are changed based on “breakthrough” or a detection of odor.  All inspection data is recorded daily for each tank.




Proposed System:




                The proposed system will connect all day feed tank vapor vents to a common vapor line which leads to the SCC. The draft will be induced into the common vapor line by fan 600 when the VOCs are venting to the SCC.  This common

 vapor line will also lead to a dual central carbon tank backup system. The central carbon tank system has a dedicated fan to induce draft when the backup system is required to operate.




The project is scheduled to be completed by April 2015.




 






Thanks






Safety Starts with Me: Live It 3-6-5




_________________________________


Michael R. McDonald 


Assistant General Counsel


Clean Harbors




P.O. Box 9149 




42 Longwater Drive 




Norwell, MA 02061-9149


(o) 781-792-5136


mcdonaldm@cleanharbors.com 


www.cleanharbors.com




[image: New Image]


_________________________________







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, February 06, 2014 10:41 AM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: RE: Status of Clean's Harbor's Response










 




When can we expect the narrative for the Tank Venting project?




 








From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com]




Sent: Tuesday, February 04, 2014 4:07 PM


To: Pearson, Evan


Cc: King, Roxanne


Subject: RE: Status of Clean's Harbor's Response










 




Evan:




Please see the timeline that gives a breakdown of the Brine Unit permitting process and the Tank Venting System project. 






 




I have already asked for a brief narrative that describes the Tank Venting project.








 




Thanks




Michael R. McDonald




Tel: 781-792-5136 - Fax: 781-792-5901




CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The

 information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action

 in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Monday, January 27, 2014 10:20 AM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: Status of Clean's Harbor's Response










 




Still awaiting a response from Clean Harbors.  When can we expect to hear from you.  I thought we would be getting something last week.




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.
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RE: Status of Clean's Harbor's Response

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



When can we expect a response to our request for additional information that we sent Monday?  Our management is getting frustrated at the slow pace that it is taking to wrap up this case.


 


From: Pearson, Evan 
Sent: Monday, February 10, 2014 12:58 PM
To: 'McDonald, Michael R'
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Ignore the e-mail with the request for Roxanne’s comments.  This is the correct e-mail (although there was no difference between the two).


 


A.  Proposed Day Tank Venting System Project


 


Thank you for your description of your proposed project.  However, your description does not provide sufficient detail for EPA to draft the appropriate CAFO language.  Could you please redraft your proposal with more detail, including, but not limited to, providing the following information in your response:


 


1.  Tank number/designation/volume of each tank involved in the project;


2.  The type of connections (construction materials) from tanks to secondary combustion chamber (SCC); will there be individual blow off systems or will one tank cause the backup to be used for all?


3.  Where the carbon canister line placement will be;


4.  Conditions under which the primary SCC line will run; 


5.  Description of the carbon canister backup system; and


6.  Conditions under when you expect a need to use the carbon canister backup.


 


Also, is there a proposed P&ID for the project that we can preview?  If not, could you take the P&ID for the day tank system and mark it up with a pen for proposal?


 


B.  Brine Unit


 


In order to avoid confusion about what constitutes the Brine Unit, could you please provide a list of equipment that need to be included in the permit?  Also, you have characterized project as the Brine Unit RCRA Upgrades?  What changes/improvements are you making?  


 


If you have any questions, please feel free to call.  Thanks.


 


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Thursday, February 06, 2014 9:55 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Signed Tolling Agreement is attached.  Please see the description below:


 


Day Feed Tank Venting System- Description of Project


 


This project will consist of replacing our current Day Feed Tank Venting Carbon Canister system with a SCC vented system with Central Carbon backup.


Current System:


                Our current system has two dedicated carbon canisters connected in series for each feed tank.  Monitoring for “breakthrough” takes place on a daily basis with measurements taken at the exit of the second canister.  Breakthrough is defined as a VOC level greater than 500 ppm.  The canisters are changed based on “breakthrough” or a detection of odor.  All inspection data is recorded daily for each tank.


Proposed System:


                The proposed system will connect all day feed tank vapor vents to a common vapor line which leads to the SCC. The draft will be induced into the common vapor line by fan 600 when the VOCs are venting to the SCC.  This common vapor line will also lead to a dual central carbon tank backup system. The central carbon tank system has a dedicated fan to induce draft when the backup system is required to operate.


The project is scheduled to be completed by April 2015.


 


Thanks 


Safety Starts with Me: Live It 3-6-5


_________________________________
Michael R. McDonald 
Assistant General Counsel
Clean Harbors


P.O. Box 9149 


42 Longwater Drive 


Norwell, MA 02061-9149
(o) 781-792-5136
mcdonaldm@cleanharbors.com 
www.cleanharbors.com


[image: New Image]
_________________________________



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, February 06, 2014 10:41 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


When can we expect the narrative for the Tank Venting project?


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Tuesday, February 04, 2014 4:07 PM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Please see the timeline that gives a breakdown of the Brine Unit permitting process and the Tank Venting System project.  


 


I have already asked for a brief narrative that describes the Tank Venting project. 


 


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Monday, January 27, 2014 10:20 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Status of Clean's Harbor's Response




 


Still awaiting a response from Clean Harbors.  When can we expect to hear from you.  I thought we would be getting something last week.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.
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RE: Status of Clean's Harbor's Response

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



Ignore the e-mail with the request for Roxanne’s comments.  This is the correct e-mail (although there was no difference between the two).


 


A.  Proposed Day Tank Venting System Project


 


Thank you for your description of your proposed project.  However, your description does not provide sufficient detail for EPA to draft the appropriate CAFO language.  Could you please redraft your proposal with more detail, including, but not limited to, providing the following information in your response:


 


1.  Tank number/designation/volume of each tank involved in the project;


2.  The type of connections (construction materials) from tanks to secondary combustion chamber (SCC); will there be individual blow off systems or will one tank cause the backup to be used for all?


3.  Where the carbon canister line placement will be;


4.  Conditions under which the primary SCC line will run; 


5.  Description of the carbon canister backup system; and


6.  Conditions under when you expect a need to use the carbon canister backup.


 


Also, is there a proposed P&ID for the project that we can preview?  If not, could you take the P&ID for the day tank system and mark it up with a pen for proposal?


 


B.  Brine Unit


 


In order to avoid confusion about what constitutes the Brine Unit, could you please provide a list of equipment that need to be included in the permit?  Also, you have characterized project as the Brine Unit RCRA Upgrades?  What changes/improvements are you making?  


 


If you have any questions, please feel free to call.  Thanks.


 


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Thursday, February 06, 2014 9:55 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Signed Tolling Agreement is attached.  Please see the description below:


 


Day Feed Tank Venting System- Description of Project


 


This project will consist of replacing our current Day Feed Tank Venting Carbon Canister system with a SCC vented system with Central Carbon backup.


Current System:


                Our current system has two dedicated carbon canisters connected in series for each feed tank.  Monitoring for “breakthrough” takes place on a daily basis with measurements taken at the exit of the second canister.  Breakthrough is defined as a VOC level greater than 500 ppm.  The canisters are changed based on “breakthrough” or a detection of odor.  All inspection data is recorded daily for each tank.


Proposed System:


                The proposed system will connect all day feed tank vapor vents to a common vapor line which leads to the SCC. The draft will be induced into the common vapor line by fan 600 when the VOCs are venting to the SCC.  This common vapor line will also lead to a dual central carbon tank backup system. The central carbon tank system has a dedicated fan to induce draft when the backup system is required to operate.


The project is scheduled to be completed by April 2015.


 


Thanks 


Safety Starts with Me: Live It 3-6-5


_________________________________
Michael R. McDonald 
Assistant General Counsel
Clean Harbors


P.O. Box 9149 


42 Longwater Drive 


Norwell, MA 02061-9149
(o) 781-792-5136
mcdonaldm@cleanharbors.com 
www.cleanharbors.com


[image: New Image]
_________________________________



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, February 06, 2014 10:41 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


When can we expect the narrative for the Tank Venting project?


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Tuesday, February 04, 2014 4:07 PM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Please see the timeline that gives a breakdown of the Brine Unit permitting process and the Tank Venting System project.  


 


I have already asked for a brief narrative that describes the Tank Venting project. 


 


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Monday, January 27, 2014 10:20 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Status of Clean's Harbor's Response




 


Still awaiting a response from Clean Harbors.  When can we expect to hear from you.  I thought we would be getting something last week.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 



image001.jpg

leanHarbory

;







RE: Status of Clean's Harbor's Response

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



Roxanne – Your comments please on the proposed e-mail to Clean Harbors


 


A.  Proposed Day Tank Venting System Project


 


Thank you for your description of your proposed project.  However, your description does not provide sufficient detail for EPA to draft the appropriate CAFO language.  Could you please redraft your proposal with more detail, including, but not limited to, providing the following information in your response:


 


1.  Tank number/designation/volume of each tank involved in the project;


2.  The type of connections (construction materials) from tanks to secondary combustion chamber (SCC); will there be individual blow off systems or will one tank cause the backup to be used for all?


3.  Where the carbon canister line placement will be;


4.  Conditions under which the primary SCC line will run; 


5.  Description of the carbon canister backup system; and


6.  Conditions under when you expect a need to use the carbon canister backup.


 


Also, is there a proposed P&ID for the project that we can preview?  If not, could you take the P&ID for the day tank system and mark it up with a pen for proposal?


 


B.  Brine Unit


 


In order to avoid confusion about what constitutes the Brine Unit, could you please provide a list of equipment that need to be included in the permit?  Also, you have characterized project as the Brine Unit RCRA Upgrades?  What changes/improvements are you making?  


 


If you have any questions, please feel free to call.  Thanks.


 


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Thursday, February 06, 2014 9:55 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Signed Tolling Agreement is attached.  Please see the description below:


 


Day Feed Tank Venting System- Description of Project


 


This project will consist of replacing our current Day Feed Tank Venting Carbon Canister system with a SCC vented system with Central Carbon backup.


Current System:


                Our current system has two dedicated carbon canisters connected in series for each feed tank.  Monitoring for “breakthrough” takes place on a daily basis with measurements taken at the exit of the second canister.  Breakthrough is defined as a VOC level greater than 500 ppm.  The canisters are changed based on “breakthrough” or a detection of odor.  All inspection data is recorded daily for each tank.


Proposed System:


                The proposed system will connect all day feed tank vapor vents to a common vapor line which leads to the SCC. The draft will be induced into the common vapor line by fan 600 when the VOCs are venting to the SCC.  This common vapor line will also lead to a dual central carbon tank backup system. The central carbon tank system has a dedicated fan to induce draft when the backup system is required to operate.


The project is scheduled to be completed by April 2015.


 


Thanks 


Safety Starts with Me: Live It 3-6-5


_________________________________
Michael R. McDonald 
Assistant General Counsel
Clean Harbors


P.O. Box 9149 


42 Longwater Drive 


Norwell, MA 02061-9149
(o) 781-792-5136
mcdonaldm@cleanharbors.com 
www.cleanharbors.com


[image: New Image]
_________________________________



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, February 06, 2014 10:41 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


When can we expect the narrative for the Tank Venting project?


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Tuesday, February 04, 2014 4:07 PM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Please see the timeline that gives a breakdown of the Brine Unit permitting process and the Tank Venting System project.  


 


I have already asked for a brief narrative that describes the Tank Venting project. 


 


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Monday, January 27, 2014 10:20 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Status of Clean's Harbor's Response




 


Still awaiting a response from Clean Harbors.  When can we expect to hear from you.  I thought we would be getting something last week.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.
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RE: Status of Clean's Harbor's Response

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



When can we expect the narrative for the Tank Venting project?


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Tuesday, February 04, 2014 4:07 PM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Please see the timeline that gives a breakdown of the Brine Unit permitting process and the Tank Venting System project.  


 


I have already asked for a brief narrative that describes the Tank Venting project. 


 


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Monday, January 27, 2014 10:20 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Status of Clean's Harbor's Response




 


Still awaiting a response from Clean Harbors.  When can we expect to hear from you.  I thought we would be getting something last week.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




RE: Status of Clean's Harbor's Response

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



If you can’t do it before then, then it doesn’t make any difference whether I think the time frame is OK.  Will the response include a description of  the project?  I don’t understand why it takes so long to draft a one page description of the project that we can use to put in the CAFO?


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Monday, January 27, 2014 3:04 PM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


I am in Calgary right now, and will send you a more detailed response tomorrow.  I got the folks to commit to a February 6th deadline to supply a basic timeline for doing the work and getting the Brine Unit included in the RCRA permit.


 


Is that timeframe okay.  They are going to touch base with the Arkansas regulators to better understand if they have any issues.


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Monday, January 27, 2014 10:20 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Status of Clean's Harbor's Response




 


Still awaiting a response from Clean Harbors.  When can we expect to hear from you.  I thought we would be getting something last week.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




RE: Status of Clean's Harbor's Response

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Cc

		King, Roxanne

		Recipients

		Pearson.Evan@epa.gov; King.Roxanne@epa.gov







Evan:




I am in Calgary right now, and will send you a more detailed response tomorrow.  I got the folks to commit to a February 6th deadline to supply a basic timeline for doing the work and getting the Brine

 Unit included in the RCRA permit.






 




Is that timeframe okay.  They are going to touch base with the Arkansas regulators to better understand if they have any issues.




Thanks




Michael R. McDonald




Tel: 781-792-5136 - Fax: 781-792-5901




CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The

 information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action

 in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Monday, January 27, 2014 10:20 AM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: Status of Clean's Harbor's Response










 




Still awaiting a response from Clean Harbors.  When can we expect to hear from you.  I thought we would be getting something last week.




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.




 




 








RE: Status of Clean's Harbor's Response

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Cc

		King, Roxanne

		Recipients

		Pearson.Evan@epa.gov; King.Roxanne@epa.gov







Evan:




Signed Tolling Agreement is attached.  Please see the description below:




 




Day Feed Tank Venting System- Description of Project




 




This project will consist of replacing our current Day Feed Tank Venting Carbon Canister system with a SCC vented system with Central Carbon backup.




Current System:




                Our current system has two dedicated carbon canisters connected in series for each feed tank.  Monitoring for “breakthrough” takes place on a daily basis with measurements taken at the exit of the second canister.  Breakthrough

 is defined as a VOC level greater than 500 ppm.  The canisters are changed based on “breakthrough” or a detection of odor.  All inspection data is recorded daily for each tank.




Proposed System:




                The proposed system will connect all day feed tank vapor vents to a common vapor line which leads to the SCC. The draft will be induced into the common vapor line by fan 600 when the VOCs are venting to the SCC.  This common

 vapor line will also lead to a dual central carbon tank backup system. The central carbon tank system has a dedicated fan to induce draft when the backup system is required to operate.




The project is scheduled to be completed by April 2015.




 






Thanks






Safety Starts with Me: Live It 3-6-5




_________________________________


Michael R. McDonald 


Assistant General Counsel


Clean Harbors




P.O. Box 9149 




42 Longwater Drive 




Norwell, MA 02061-9149


(o) 781-792-5136


mcdonaldm@cleanharbors.com 


www.cleanharbors.com




[image: New Image]


_________________________________







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, February 06, 2014 10:41 AM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: RE: Status of Clean's Harbor's Response










 




When can we expect the narrative for the Tank Venting project?




 








From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com]




Sent: Tuesday, February 04, 2014 4:07 PM


To: Pearson, Evan


Cc: King, Roxanne


Subject: RE: Status of Clean's Harbor's Response










 




Evan:




Please see the timeline that gives a breakdown of the Brine Unit permitting process and the Tank Venting System project. 






 




I have already asked for a brief narrative that describes the Tank Venting project.








 




Thanks




Michael R. McDonald




Tel: 781-792-5136 - Fax: 781-792-5901




CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The

 information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action

 in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Monday, January 27, 2014 10:20 AM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: Status of Clean's Harbor's Response










 




Still awaiting a response from Clean Harbors.  When can we expect to hear from you.  I thought we would be getting something last week.




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.
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RE: Status of Clean's Harbor's Response

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Cc

		King, Roxanne

		Recipients

		Pearson.Evan@epa.gov; King.Roxanne@epa.gov







Evan:




Please see the timeline that gives a breakdown of the Brine Unit permitting process and the Tank Venting System project. 






 




I have already asked for a brief narrative that describes the Tank Venting project.








 




Thanks




Michael R. McDonald




Tel: 781-792-5136 - Fax: 781-792-5901




CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The

 information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action

 in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Monday, January 27, 2014 10:20 AM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: Status of Clean's Harbor's Response










 




Still awaiting a response from Clean Harbors.  When can we expect to hear from you.  I thought we would be getting something last week.




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.




 




 







Tank Venting System Schedule.ppt




Timeline for Tank Venting to 


Secondary Combustion Chamber (SCC) 


			Engineering Final Design		 		February 26, 2014


			PE Stamped drawings				April 1, 2014


			Process Hazard Analysis review completed		May 1, 2014


			Submit Air and RCRA Permit			May 15, 2014


			Receive Approval of Air and RCRA Permit		November  2014


			Order material and begin initial installation		November 2014


			Final installation  completed during April shutdown		April 2015














			Estimated cost of Project				$725,000 








*



















Brine Unit RCRA Upgrade Schedule.ppt




Timeline for Brine Unit RCRA Upgrades 


			PE Stamped Tank Certifications			April 1, 2014


			Complete current list of  renovation items by		April 20, 2014


			Submit Air and RCRA Permit			May 15, 2014


			Receive Approval of Air and RCRA Permit		November  2014


			Complete any outstanding  renovation items by 		February  2015


			Target Date for  project completion			March  2015











*




















RE: Status of Clean's Harbor's Response

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Cc

		King, Roxanne

		Recipients

		Pearson.Evan@epa.gov; King.Roxanne@epa.gov







Evan:




Our response to your question is below.




 




B.  Brine Unit




 




In order to avoid confusion about what constitutes the Brine Unit, could you please provide a list of equipment that need to be included in the permit?  Also, you have characterized project as the Brine Unit RCRA

Upgrades?  What changes/improvements are you making?  




 




Brine Unit Equipment:




 






			Clarifier Tank 108TNK563A


			Clarifier Tank 108TNK563


			Frac 1 108TNK594 Brine Storage


			Frac 2 108TNK595 Brine Storage


			Frac 3 108TNK542


			Frac 4 108TNK633 Finished Brine


			Brine Unit Skid consisting of the Heat Exchanger and Vapor Body system with supporting circulating pumps.


			Brine Building consisting control room and 3 filter presses (New Jersey, JWI 1 and JWI 2).


			Containment liner system







 




 




Brine Unit Upgrades:




 






			Complete replacement of the containment liner including expansion of the liner to include the 20’ x 20’ basin under brine building.


			Refurbishment of the floor drains and FRP piping in the brine building.


			Repair of containment berms at ground level of brine building.


			Add wall siding to certain areas of the brine building to prevent rain water from entering building.


			Replace both supply and return cooling tower water lines.


			Add cover to Hot Well tank.


			Add drip/containment pans by circulation pumps.


			Add splash shields to filter press.


			Repair high level alarms on tanks.


			Repair general leakage to pumps, valves, seals, etc…







 






Thanks






Safety Starts with Me: Live It 3-6-5




_________________________________


Michael R. McDonald 


Assistant General Counsel


Clean Harbors




P.O. Box 9149 




42 Longwater Drive 




Norwell, MA 02061-9149


(o) 781-792-5136


mcdonaldm@cleanharbors.com 


www.cleanharbors.com




[image: New Image]


_________________________________







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Tuesday, February 18, 2014 9:43 AM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: RE: Status of Clean's Harbor's Response










 




Thank you.  However, could you also please answer the questions we posed in our earlier e-mail regarding the Brine Unit?  I have set forth those questions below:




 




B.  Brine Unit




 




In order to avoid confusion about what constitutes the Brine Unit, could you please provide a list of equipment that need to be included in the permit?  Also, you have characterized project as the Brine Unit RCRA

Upgrades?  What changes/improvements are you making?  




 




 








From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com]




Sent: Tuesday, February 18, 2014 8:37 AM


To: Pearson, Evan


Cc: King, Roxanne


Subject: RE: Status of Clean's Harbor's Response










 




Evan:




Here is our response to the questions you posed.




 




1.  Tank number/designation/volume of each tank involved in the project;




                See Attached.




2.  The type of connections (construction materials) from tanks to secondary combustion chamber (SCC); will there be individual blow off systems or will one tank cause the backup to be used for all?




 




            Each tank will have an independent vapor release devices.  The first device mounted on the top of each tank is the Flame Arrester.  Then a Pressure/Vacuum

 Relief Vent (Conservation Vent) is mounted      top of the Flame Arrester.  The manifold line is connected to the Conservation Vent.  The manifold line will allow the vapors to be drafted toward the SCC.




            The devices are made by Shand & Jurs and will be properly sized for each tank.  The manifold piping will be Schedule 40 CS or Schedule 10 SS.  All piping

 will have 150# flanges.




            Each tank can vent the vapors into the manifold independently as the vapor pressure is each tank demands.




 




3.  Where the carbon canister line placement will be;




 




 




            The Central Carbon system will be located about 50 feet south of the Day Feed Tanks.




 




4.  Conditions under which the primary SCC line will run;






 




           






Under normal conditions all vapors will be drafted toward the SCC by the 600 fan.  In the case of failure of the 600 fan the vapors will

 be drafted toward the Central Carbon system by a dedicated fan.  In the case of a planned shutdown for maintenance the vapors will be drafted toward the Central Carbon system by a dedicated fan. 






 




 




5.  Description of the carbon canister backup system; and




 




 




The Central Carbon system is basically comprised of two 3000# carbon filter tanks and two 400# Siemens carbon filters.  If needed, the vapors

 are drafted by the dedicated Central Carbon System fan toward either the north or south 3000# carbon filter tanks for VOC capture.  The two 3000# tanks allow for extra capacity if carbon change-out is required.  An additional backup is also available by using

 the two 400# carbon filters.




 




 




6.  Conditions under when you expect a need to use the carbon canister backup.




 




           






Under normal conditions all vapors will be drafted toward the SCC by the 600 fan.  In the case of failure of the 600 fan the vapors will

 be drafted toward the Central Carbon system by a dedicated fan.  In the case of a planned shutdown for maintenance the vapors will be drafted toward the Central Carbon system by a dedicated fan. 






 




 






Thanks






Safety Starts with Me: Live It 3-6-5




_________________________________


Michael R. McDonald 


Assistant General Counsel


Clean Harbors




P.O. Box 9149 




42 Longwater Drive 




Norwell, MA 02061-9149


(o) 781-792-5136


mcdonaldm@cleanharbors.com 


www.cleanharbors.com




[image: New Image]


_________________________________







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Monday, February 10, 2014 1:56 PM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: RE: Status of Clean's Harbor's Response










 




Roxanne – Your comments please on the proposed e-mail to Clean Harbors




 




A.  Proposed Day Tank Venting System Project




 




Thank you for your description of your proposed project.  However, your description does not provide sufficient detail for EPA to draft the appropriate CAFO language.  Could you please redraft your proposal with more detail, including,

 but not limited to, providing the following information in your response:




 




1.  Tank number/designation/volume of each tank involved in the project;




2.  The type of connections (construction materials) from tanks to secondary combustion chamber (SCC); will there be individual blow off systems or will one tank cause the backup to be used for all?




3.  Where the carbon canister line placement will be;




4.  Conditions under which the primary SCC line will run;






5.  Description of the carbon canister backup system; and




6.  Conditions under when you expect a need to use the carbon canister backup.




 




Also, is there a proposed P&ID for the project that we can preview?  If not, could you take the P&ID for the day tank system and mark it up with a pen for proposal?




 




B.  Brine Unit




 




In order to avoid confusion about what constitutes the Brine Unit, could you please provide a list of equipment that need to be included in the permit?  Also, you have characterized project as the Brine Unit RCRA

Upgrades?  What changes/improvements are you making?  




 




If you have any questions, please feel free to call.  Thanks.




 




 








From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com]




Sent: Thursday, February 06, 2014 9:55 AM


To: Pearson, Evan


Cc: King, Roxanne


Subject: RE: Status of Clean's Harbor's Response










 




Evan:




Signed Tolling Agreement is attached.  Please see the description below:




 




Day Feed Tank Venting System- Description of Project




 




This project will consist of replacing our current Day Feed Tank Venting Carbon Canister system with a SCC vented system with Central Carbon backup.




Current System:




                Our current system has two dedicated carbon canisters connected in series for each feed tank.  Monitoring for “breakthrough” takes place on a daily basis with measurements taken at the exit of the second canister.  Breakthrough

 is defined as a VOC level greater than 500 ppm.  The canisters are changed based on “breakthrough” or a detection of odor.  All inspection data is recorded daily for each tank.




Proposed System:




                The proposed system will connect all day feed tank vapor vents to a common vapor line which leads to the SCC. The draft will be induced into the common vapor line by fan 600 when the VOCs are venting to the SCC.  This common

 vapor line will also lead to a dual central carbon tank backup system. The central carbon tank system has a dedicated fan to induce draft when the backup system is required to operate.




The project is scheduled to be completed by April 2015.




 






Thanks






Safety Starts with Me: Live It 3-6-5




_________________________________


Michael R. McDonald 


Assistant General Counsel


Clean Harbors




P.O. Box 9149 




42 Longwater Drive 




Norwell, MA 02061-9149


(o) 781-792-5136


mcdonaldm@cleanharbors.com 


www.cleanharbors.com




[image: New Image]


_________________________________







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, February 06, 2014 10:41 AM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: RE: Status of Clean's Harbor's Response










 




When can we expect the narrative for the Tank Venting project?




 








From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com]




Sent: Tuesday, February 04, 2014 4:07 PM


To: Pearson, Evan


Cc: King, Roxanne


Subject: RE: Status of Clean's Harbor's Response










 




Evan:




Please see the timeline that gives a breakdown of the Brine Unit permitting process and the Tank Venting System project. 






 




I have already asked for a brief narrative that describes the Tank Venting project.








 




Thanks




Michael R. McDonald




Tel: 781-792-5136 - Fax: 781-792-5901




CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The

 information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action

 in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Monday, January 27, 2014 10:20 AM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: Status of Clean's Harbor's Response










 




Still awaiting a response from Clean Harbors.  When can we expect to hear from you.  I thought we would be getting something last week.




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.




 




 




 




 




*********************** ATTACHMENT NOT DELIVERED  *******************




 




This Email message contained an attachment named 




  image001.jpg 




which may be a computer program. This attached computer program could




contain a computer virus which could cause harm to EPA's computers, 




network, and data.  The attachment has been deleted.




 




This was done to limit the distribution of computer viruses introduced




into the EPA network.  EPA is deleting all computer program attachments




sent from the Internet into the agency via Email.




 




If the message sender is known and the attachment was legitimate, you




should contact the sender and request that they rename the file name




extension and resend the Email with the renamed attachment.  After




receiving the revised Email, containing the renamed attachment, you can




rename the file extension to its correct name.




 




For further information, please contact the EPA Call Center at




(866) 411-4EPA (4372). The TDD number is (866) 489-4900.




 




***********************  ATTACHMENT NOT DELIVERED ***********************
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RE: Status of Clean's Harbor's Response

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



Thank you.  However, could you also please answer the questions we posed in our earlier e-mail regarding the Brine Unit?  I have set forth those questions below:


 


B.  Brine Unit


 


In order to avoid confusion about what constitutes the Brine Unit, could you please provide a list of equipment that need to be included in the permit?  Also, you have characterized project as the Brine Unit RCRA Upgrades?  What changes/improvements are you making?  


 


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Tuesday, February 18, 2014 8:37 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Here is our response to the questions you posed.


 


1.  Tank number/designation/volume of each tank involved in the project;


                See Attached.


2.  The type of connections (construction materials) from tanks to secondary combustion chamber (SCC); will there be individual blow off systems or will one tank cause the backup to be used for all?


 


            Each tank will have an independent vapor release devices.  The first device mounted on the top of each tank is the Flame Arrester.  Then a Pressure/Vacuum Relief Vent (Conservation Vent) is mounted      top of the Flame Arrester.  The manifold line is connected to the Conservation Vent.  The manifold line will allow the vapors to be drafted toward the SCC.


            The devices are made by Shand & Jurs and will be properly sized for each tank.  The manifold piping will be Schedule 40 CS or Schedule 10 SS.  All piping will have 150# flanges.


            Each tank can vent the vapors into the manifold independently as the vapor pressure is each tank demands.


 


3.  Where the carbon canister line placement will be;


 


 


            The Central Carbon system will be located about 50 feet south of the Day Feed Tanks.


 


4.  Conditions under which the primary SCC line will run; 


 


            


Under normal conditions all vapors will be drafted toward the SCC by the 600 fan.  In the case of failure of the 600 fan the vapors will be drafted toward the Central Carbon system by a dedicated fan.  In the case of a planned shutdown for maintenance the vapors will be drafted toward the Central Carbon system by a dedicated fan.  


 


 


5.  Description of the carbon canister backup system; and


 


 


The Central Carbon system is basically comprised of two 3000# carbon filter tanks and two 400# Siemens carbon filters.  If needed, the vapors are drafted by the dedicated Central Carbon System fan toward either the north or south 3000# carbon filter tanks for VOC capture.  The two 3000# tanks allow for extra capacity if carbon change-out is required.  An additional backup is also available by using the two 400# carbon filters.


 


 


6.  Conditions under when you expect a need to use the carbon canister backup.


 


            


Under normal conditions all vapors will be drafted toward the SCC by the 600 fan.  In the case of failure of the 600 fan the vapors will be drafted toward the Central Carbon system by a dedicated fan.  In the case of a planned shutdown for maintenance the vapors will be drafted toward the Central Carbon system by a dedicated fan.  


 


 


Thanks 


Safety Starts with Me: Live It 3-6-5


_________________________________
Michael R. McDonald 
Assistant General Counsel
Clean Harbors


P.O. Box 9149 


42 Longwater Drive 


Norwell, MA 02061-9149
(o) 781-792-5136
mcdonaldm@cleanharbors.com 
www.cleanharbors.com


[image: New Image]
_________________________________



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Monday, February 10, 2014 1:56 PM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Roxanne – Your comments please on the proposed e-mail to Clean Harbors


 


A.  Proposed Day Tank Venting System Project


 


Thank you for your description of your proposed project.  However, your description does not provide sufficient detail for EPA to draft the appropriate CAFO language.  Could you please redraft your proposal with more detail, including, but not limited to, providing the following information in your response:


 


1.  Tank number/designation/volume of each tank involved in the project;


2.  The type of connections (construction materials) from tanks to secondary combustion chamber (SCC); will there be individual blow off systems or will one tank cause the backup to be used for all?


3.  Where the carbon canister line placement will be;


4.  Conditions under which the primary SCC line will run; 


5.  Description of the carbon canister backup system; and


6.  Conditions under when you expect a need to use the carbon canister backup.


 


Also, is there a proposed P&ID for the project that we can preview?  If not, could you take the P&ID for the day tank system and mark it up with a pen for proposal?


 


B.  Brine Unit


 


In order to avoid confusion about what constitutes the Brine Unit, could you please provide a list of equipment that need to be included in the permit?  Also, you have characterized project as the Brine Unit RCRA Upgrades?  What changes/improvements are you making?  


 


If you have any questions, please feel free to call.  Thanks.


 


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Thursday, February 06, 2014 9:55 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Signed Tolling Agreement is attached.  Please see the description below:


 


Day Feed Tank Venting System- Description of Project


 


This project will consist of replacing our current Day Feed Tank Venting Carbon Canister system with a SCC vented system with Central Carbon backup.


Current System:


                Our current system has two dedicated carbon canisters connected in series for each feed tank.  Monitoring for “breakthrough” takes place on a daily basis with measurements taken at the exit of the second canister.  Breakthrough is defined as a VOC level greater than 500 ppm.  The canisters are changed based on “breakthrough” or a detection of odor.  All inspection data is recorded daily for each tank.


Proposed System:


                The proposed system will connect all day feed tank vapor vents to a common vapor line which leads to the SCC. The draft will be induced into the common vapor line by fan 600 when the VOCs are venting to the SCC.  This common vapor line will also lead to a dual central carbon tank backup system. The central carbon tank system has a dedicated fan to induce draft when the backup system is required to operate.


The project is scheduled to be completed by April 2015.


 


Thanks 


Safety Starts with Me: Live It 3-6-5


_________________________________
Michael R. McDonald 
Assistant General Counsel
Clean Harbors


P.O. Box 9149 


42 Longwater Drive 


Norwell, MA 02061-9149
(o) 781-792-5136
mcdonaldm@cleanharbors.com 
www.cleanharbors.com


[image: New Image]
_________________________________



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, February 06, 2014 10:41 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


When can we expect the narrative for the Tank Venting project?


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Tuesday, February 04, 2014 4:07 PM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Please see the timeline that gives a breakdown of the Brine Unit permitting process and the Tank Venting System project.  


 


I have already asked for a brief narrative that describes the Tank Venting project. 


 


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Monday, January 27, 2014 10:20 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Status of Clean's Harbor's Response




 


Still awaiting a response from Clean Harbors.  When can we expect to hear from you.  I thought we would be getting something last week.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 


 


 


*********************** ATTACHMENT NOT DELIVERED  *******************


 


This Email message contained an attachment named 


  image001.jpg 


which may be a computer program. This attached computer program could


contain a computer virus which could cause harm to EPA's computers, 


network, and data.  The attachment has been deleted.


 


This was done to limit the distribution of computer viruses introduced


into the EPA network.  EPA is deleting all computer program attachments


sent from the Internet into the agency via Email.


 


If the message sender is known and the attachment was legitimate, you


should contact the sender and request that they rename the file name


extension and resend the Email with the renamed attachment.  After


receiving the revised Email, containing the renamed attachment, you can


rename the file extension to its correct name.


 


For further information, please contact the EPA Call Center at


(866) 411-4EPA (4372). The TDD number is (866) 489-4900.


 


***********************  ATTACHMENT NOT DELIVERED ***********************
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RE: Status of Clean's Harbor's Response

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Cc

		King, Roxanne

		Recipients

		Pearson.Evan@epa.gov; King.Roxanne@epa.gov







Evan:




Here is our response to the questions you posed.




 




1.  Tank number/designation/volume of each tank involved in the project;




                See Attached.




2.  The type of connections (construction materials) from tanks to secondary combustion chamber (SCC); will there be individual blow off systems or will one tank cause the backup to be used for all?




 




            Each tank will have an independent vapor release devices.  The first device mounted on the top of each tank is the Flame Arrester.  Then a Pressure/Vacuum

 Relief Vent (Conservation Vent) is mounted      top of the Flame Arrester.  The manifold line is connected to the Conservation Vent.  The manifold line will allow the vapors to be drafted toward the SCC.




            The devices are made by Shand & Jurs and will be properly sized for each tank.  The manifold piping will be Schedule 40 CS or Schedule 10 SS.  All piping

 will have 150# flanges.




            Each tank can vent the vapors into the manifold independently as the vapor pressure is each tank demands.




 




3.  Where the carbon canister line placement will be;




 




 




            The Central Carbon system will be located about 50 feet south of the Day Feed Tanks.




 




4.  Conditions under which the primary SCC line will run;






 




           






Under normal conditions all vapors will be drafted toward the SCC by the 600 fan.  In the case of failure of the 600 fan the vapors will

 be drafted toward the Central Carbon system by a dedicated fan.  In the case of a planned shutdown for maintenance the vapors will be drafted toward the Central Carbon system by a dedicated fan. 






 




 




5.  Description of the carbon canister backup system; and




 




 




The Central Carbon system is basically comprised of two 3000# carbon filter tanks and two 400# Siemens carbon filters.  If needed, the vapors

 are drafted by the dedicated Central Carbon System fan toward either the north or south 3000# carbon filter tanks for VOC capture.  The two 3000# tanks allow for extra capacity if carbon change-out is required.  An additional backup is also available by using

 the two 400# carbon filters.




 




 




6.  Conditions under when you expect a need to use the carbon canister backup.




 




           






Under normal conditions all vapors will be drafted toward the SCC by the 600 fan.  In the case of failure of the 600 fan the vapors will

 be drafted toward the Central Carbon system by a dedicated fan.  In the case of a planned shutdown for maintenance the vapors will be drafted toward the Central Carbon system by a dedicated fan. 






 




 






Thanks






Safety Starts with Me: Live It 3-6-5




_________________________________


Michael R. McDonald 


Assistant General Counsel


Clean Harbors




P.O. Box 9149 




42 Longwater Drive 




Norwell, MA 02061-9149


(o) 781-792-5136


mcdonaldm@cleanharbors.com 


www.cleanharbors.com




[image: New Image]


_________________________________







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Monday, February 10, 2014 1:56 PM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: RE: Status of Clean's Harbor's Response










 




Roxanne – Your comments please on the proposed e-mail to Clean Harbors




 




A.  Proposed Day Tank Venting System Project




 




Thank you for your description of your proposed project.  However, your description does not provide sufficient detail for EPA to draft the appropriate CAFO language.  Could you please redraft your proposal with more detail, including,

 but not limited to, providing the following information in your response:




 




1.  Tank number/designation/volume of each tank involved in the project;




2.  The type of connections (construction materials) from tanks to secondary combustion chamber (SCC); will there be individual blow off systems or will one tank cause the backup to be used for all?




3.  Where the carbon canister line placement will be;




4.  Conditions under which the primary SCC line will run;






5.  Description of the carbon canister backup system; and




6.  Conditions under when you expect a need to use the carbon canister backup.




 




Also, is there a proposed P&ID for the project that we can preview?  If not, could you take the P&ID for the day tank system and mark it up with a pen for proposal?




 




B.  Brine Unit




 




In order to avoid confusion about what constitutes the Brine Unit, could you please provide a list of equipment that need to be included in the permit?  Also, you have characterized project as the Brine Unit RCRA

Upgrades?  What changes/improvements are you making?  




 




If you have any questions, please feel free to call.  Thanks.




 




 








From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com]




Sent: Thursday, February 06, 2014 9:55 AM


To: Pearson, Evan


Cc: King, Roxanne


Subject: RE: Status of Clean's Harbor's Response










 




Evan:




Signed Tolling Agreement is attached.  Please see the description below:




 




Day Feed Tank Venting System- Description of Project




 




This project will consist of replacing our current Day Feed Tank Venting Carbon Canister system with a SCC vented system with Central Carbon backup.




Current System:




                Our current system has two dedicated carbon canisters connected in series for each feed tank.  Monitoring for “breakthrough” takes place on a daily basis with measurements taken at the exit of the second canister.  Breakthrough

 is defined as a VOC level greater than 500 ppm.  The canisters are changed based on “breakthrough” or a detection of odor.  All inspection data is recorded daily for each tank.




Proposed System:




                The proposed system will connect all day feed tank vapor vents to a common vapor line which leads to the SCC. The draft will be induced into the common vapor line by fan 600 when the VOCs are venting to the SCC.  This common

 vapor line will also lead to a dual central carbon tank backup system. The central carbon tank system has a dedicated fan to induce draft when the backup system is required to operate.




The project is scheduled to be completed by April 2015.




 






Thanks






Safety Starts with Me: Live It 3-6-5




_________________________________


Michael R. McDonald 


Assistant General Counsel


Clean Harbors




P.O. Box 9149 




42 Longwater Drive 




Norwell, MA 02061-9149


(o) 781-792-5136


mcdonaldm@cleanharbors.com 


www.cleanharbors.com




[image: New Image]


_________________________________







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, February 06, 2014 10:41 AM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: RE: Status of Clean's Harbor's Response










 




When can we expect the narrative for the Tank Venting project?




 








From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com]




Sent: Tuesday, February 04, 2014 4:07 PM


To: Pearson, Evan


Cc: King, Roxanne


Subject: RE: Status of Clean's Harbor's Response










 




Evan:




Please see the timeline that gives a breakdown of the Brine Unit permitting process and the Tank Venting System project. 






 




I have already asked for a brief narrative that describes the Tank Venting project.








 




Thanks




Michael R. McDonald




Tel: 781-792-5136 - Fax: 781-792-5901




CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The

 information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action

 in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Monday, January 27, 2014 10:20 AM


To: McDonald, Michael R


Cc: King, Roxanne


Subject: Status of Clean's Harbor's Response










 




Still awaiting a response from Clean Harbors.  When can we expect to hear from you.  I thought we would be getting something last week.




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.




 




 











*********************** ATTACHMENT NOT DELIVERED  *******************



This Email message contained an attachment named 

  image001.jpg 

which may be a computer program. This attached computer program could

contain a computer virus which could cause harm to EPA's computers, 

network, and data.  The attachment has been deleted.



This was done to limit the distribution of computer viruses introduced

into the EPA network.  EPA is deleting all computer program attachments

sent from the Internet into the agency via Email.



If the message sender is known and the attachment was legitimate, you

should contact the sender and request that they rename the file name

extension and resend the Email with the renamed attachment.  After

receiving the revised Email, containing the renamed attachment, you can

rename the file extension to its correct name.



For further information, please contact the EPA Call Center at

(866) 411-4EPA (4372). The TDD number is (866) 489-4900.



***********************  ATTACHMENT NOT DELIVERED ***********************
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*********************** ATTACHMENT NOT DELIVERED  *******************



This Email message contained an attachment named 

  image001.jpg 

which may be a computer program. This attached computer program could

contain a computer virus which could cause harm to EPA's computers, 

network, and data.  The attachment has been deleted.



This was done to limit the distribution of computer viruses introduced

into the EPA network.  EPA is deleting all computer program attachments

sent from the Internet into the agency via Email.



If the message sender is known and the attachment was legitimate, you

should contact the sender and request that they rename the file name

extension and resend the Email with the renamed attachment.  After

receiving the revised Email, containing the renamed attachment, you can

rename the file extension to its correct name.



For further information, please contact the EPA Call Center at

(866) 411-4EPA (4372). The TDD number is (866) 489-4900.



***********************  ATTACHMENT NOT DELIVERED ***********************
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Tank list for SCC project.xlsx

Sheet1


			Tank #			Location/Designation			Volume


			2			Lower tank farm west			153,332 gal


			3			Lower tank farm west			153,332 gal


			4			Lower tank farm west			153,332 gal


			8			Lower tank farm east			54,882 gal


			9			Lower tank farm east			54,882 gal


			10			Lower tank farm east			54,882 gal


			11			Lower tank farm east			54,882 gal


			12			Day feed tank farm			20,726 gal


			13			Day feed tank farm			20,726 gal


			14			Day feed tank farm			20,726 gal


			15			Day feed tank farm			20,726 gal


			602			Day feed tank farm			20,726 gal


			603			Day feed tank farm			20,726 gal


			604			Day feed tank farm			20,726 gal


			605			Day feed tank farm			20,726 gal


			606			Day feed tank farm			20,726 gal


			608			Day feed tank farm			20,726 gal


			609			Day feed tank farm			20,726 gal








Sheet2








Sheet3











Re: Clean Harbors Brine Sample Results

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Recipients

		Pearson.Evan@epa.gov





Evan:


Statement is fine, I am not in the office today, but. Will send you the documents tomorrow.




Michael McDonald 


Counsel 


Clean Harbors Environmental Services, Inc. 


42 Longwater Drive 


Norwell, MA 02045


 




From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Wednesday, October 23, 2013 05:10 PM


To: McDonald, Michael R 


Subject: FW: Clean Harbors Brine Sample Results 


 







Any problem with my statement?  Will I get getting the sample results soon?




 








From: Pearson, Evan




Sent: Thursday, October 17, 2013 4:03 PM


To: 'McDonald, Michael R'


Cc: Tidmore, Guy; King, Roxanne


Subject: RE: Clean Harbors Brine Sample Results










 




The dilemma I have is that I don’t know whether it is helpful or hurtful to our case.  If it was helpful to your case, I would have thought that you would have given this information to us, unless you were going

 to spring it on us in your prehearing exchange (assuming that this case went to hearing).  However, I will agree to the following:




 




EPA will agree that the testing data is being made available for settlement purposes only.  However, EPA reserves the right to separately seek this information through a RCRA Section 3007 Information Request

 Letter or through administrative discovery under 40 C.F.R. Part 22.  This statement does not bind any other agency of the Federal Government, including the U.S. Department of Justice.  Please note that the information would be subject to FOIA. 






 




If you have any questions, please give me a call.






 








From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com]




Sent: Thursday, October 17, 2013 3:33 PM


To: Pearson, Evan


Subject: Re: Clean Harbors Brine Sample Results










 




Evan:


Our IT folks are unaware of the technology you refer to, but I don't want to belabor the point. Can you simply send me a statement that the testing data is being made available for settlement purposes only. The Government could argue that it is entitled the

 info in Discovery in the unfortunate event we find ourselves in that situation. If that is okay, we will just send you the data.




Michael McDonald 


Counsel 


Clean Harbors Environmental Services, Inc. 


42 Longwater Drive 


Norwell, MA 02045


 






From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, October 17, 2013 04:18 PM


To: McDonald, Michael R 


Cc: King, Roxanne <King.Roxanne@epa.gov>




Subject: Clean Harbors Brine Sample Results 


 







What is the status of my request to see Clean Harbor’s analytical results of the brine?  I suggested a method that would address your concerns in our September 30, 2013 call.  Thanks.




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.




 




 








Re: Clean Harbors Brine Sample Results

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Recipients

		Pearson.Evan@epa.gov





Evan:


Our IT folks are unaware of the technology you refer to, but I don't want to belabor the point. Can you simply send me a statement that the testing data is being made available for settlement purposes only. The Government could argue that it is entitled the

 info in Discovery in the unfortunate event we find ourselves in that situation. If that is okay, we will just send you the data.




Michael McDonald 


Counsel 


Clean Harbors Environmental Services, Inc. 


42 Longwater Drive 


Norwell, MA 02045


 




From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, October 17, 2013 04:18 PM


To: McDonald, Michael R 


Cc: King, Roxanne <King.Roxanne@epa.gov> 


Subject: Clean Harbors Brine Sample Results 


 







What is the status of my request to see Clean Harbor’s analytical results of the brine?  I suggested a method that would address your concerns in our September 30, 2013 call.  Thanks.




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.




 




 








Revised Clean Harbors CAFO

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne; Tidmore, Guy; Shiffman, Cari

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov; tidmore.guy@epa.gov; Shiffman.Cari@epa.gov



Attached are two versions of the revised Clean Harbors CAFO.  The first version contains the proposed changes, along with explanations in the comment balloons.  The second version is a clean copy.  Please let me know if these changes are acceptable to Clean Harbors.  Thanks.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 



Revised Draft Clean Harbors CAFO - 3-27-14.docx

DRAFT - CONFIDENTIAL SETTLEMENT NEGOTATION – MARCH 27, 2014


                                                                                                    Docket No. RCRA-06-2014-0906





UNITED STATES


ENVIRONMENTAL PROTECTION AGENCY


REGION 6


DALLAS, TEXAS





 )


IN THE MATTER OF:			      )   


      )           


CLEAN HARBORS EL DORADO, L.L.C. 	      )          DOCKET NO. RCRA-06-2014-0906      


EL DORADO, ARKANSAS             		      )    


					                  )           


RESPONDENT					)           							


                                                                        	) 





CONSENT AGREEMENT AND FINAL ORDER


                                                                              


	The Director of the Compliance Assurance and Enforcement Division of the United States Environmental Protection Agency (EPA), Region 6 (Complainant), and Clean Harbors 


El Dorado, L.L.C. (Respondent), in the above-referenced proceeding, hereby agree to resolve this matter through the issuance of this Consent Agreement and Final Order (CAFO).


I.  PRELIMINARY STATEMENT





	1.  This proceeding for the assessment of civil penalties and a compliance order is brought by EPA pursuant to Section 3008 of the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. § 6928, as amended by the Hazardous and Solid Waste Amendments of 1984, and is simultaneously commenced and concluded by the issuance of this CAFO pursuant to 40 C.F.R. §§ 22.13(b), 22.18(b)(2) & (3) and 22.37.


	2.  EPA provided notice of this action to the State of Arkansas before issuing this CAFO, as required by Section 3008(a)(2) of RCRA, 42 U.S.C. § 6928(a)(2).


	3.  For the purposes of this proceeding, the Respondent admits the jurisdictional allegations contained in this CAFO; however, the Respondent neither admits nor denies the specific factual allegations contained in this CAFO. 	Comment by Author: Proposed change not accepted.  The phrase “specific factual allegations” is taken directly from 40 C.F.R. 22.18(b)(2).


	4.  The Respondent explicitly waives any right to contest the allegations and any right to appeal the proposed Final Order set forth herein, and waives all defenses which have been raised or could have been raised to the claims set forth in the CAFO.


	5.  Compliance with all the terms and conditions of this CAFO shall resolve only those violations which are set forth herein.


	6.  The Respondent consents to the assessment and payment of the civil penalty in the amount and by the method set forth in this CAFO.


	7.  The Respondent consents to the issuance of this CAFO, including any conditions stated herein and to the issuance of the Compliance Order contained in this CAFO.


II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW





A. 	PRELIMINARY ALLEGATIONS


	8.  “Person” is defined in Section 1004(15) of RCRA, 42 U.S.C. § 6903(15) as “an individual, trust, firm, joint stock company, corporation (including a government corporation), partnership, association, State, municipality, commission, political subdivision of a State, or any interstate body and shall include each department, agency, and instrumentality of the United States.”


	9.  “Person” is defined in Arkansas Pollution Control and Ecology Commission Regulation 23 (APCEC Reg. 23) § 260.10 [40 C.F.R. § 260.10], as “an individual, corporation, company, firm, partnership, association, trust, joint stock company, joint venture, state or federal agency or instrumentality, county, city, town, or municipal authority, trust venture or any other legal entity, or combination of entities however organized.”


	10.  The Respondent is a Delaware limited liability company authorized to do business in the State of Arkansas.


	11.  The Respondent is a “person” as that term is defined in Section 1004(15) of RCRA, 
42 U.S.C. § 6903(15), and APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10].


	12.  “Operator” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] as “an individual or individuals charged with the responsibility of managing or operating a hazardous waste management facility, including the responsibility for assuring the operation of said facility is in accordance with the provisions of this hazardous waste management regulation.”


	13.  “Owner” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10], as “the person who owns a facility or part of a facility.”


	14.  “Owner or operator” is defined in 40 C.F.R. § 270.2, as “the owner or operator of any facility or activity subject to regulation under RCRA.”


	15.  “Facility” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] as meaning “(1) all contiguous land, and structures, other appurtenances, and improvements on the land, used for treating, storing, or disposing of hazardous waste.  A facility may consist of several treatment, storage, or disposal operational units (e.g., one or more landfills, surface impoundments, or combinations of them).”


	16.  The Respondent owns and operates certain real property comprising more than 300 acres located at 309 American Circle in El Dorado, Union County, Arkansas and the structures, other appurtenances, and improvements on the property used for the treatment and storage of hazardous waste (Facility).


	17.  The Respondent’s operations at the Facility include the commercial storage and treatment, by incineration, of a wide variety of hazardous wastes received from offsite generators, including wastes listed as hazardous waste in APCEC Reg. 23 §§ 264.31 & 261.32 


[40 C.F.R. §§ 261.31 and 261.32].  


	18.  The Respondent also generates hazardous wastes as a result of the hazardous waste treatment activities it performs at the Facility.


	19.  The Facility identified in Paragraph 16 is a “facility” as that term is defined by APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10].


	20.  The Respondent is the “owner” and “operator,” of the Facility, as those terms are defined by APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] and 40 C.F.R. § 270.2.


	21.  The Facility has been operated continuously as a commercial hazardous waste management facility since approximately 1980, when Respondent [then known as ENSCO, Inc. (ENSCO)] received interim status authorization under RCRA. 


	22.  ENSCO operated the Facility under RCRA interim status authorization until receiving a final RCRA permit (RCRA Permit 10H) in 1988.  


	23.  In 2001, ENSCO changed its name to Teris, L.L.C., and Arkansas Department of Environmental Quality (ADEQ) transferred RCRA Permit No. 10H to Teris, L.L.C. (d/b/a ENSCO).  


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]	24.  In August 2006, Clean Harbors, Inc. acquired Teris, L.LC., and in 2007, changed its name to Clean Harbors El Dorado, L.L.C.  


	25.  In March 2008, ADEQ issued RCRA Hazardous Waste Renewal Permit No. 


10H-RN1 (RCRA Permit) for the Facility to Clean Harbors El Dorado, L.L.C.  


	26.  The Respondent is authorized under its RCRA Permit to incinerate more than 500 types of wastes listed as hazardous in APCEC Reg. 23 §§ 264.31 & 261.32 [40 C.F.R. §§ 261.31 and 261.32].


	27.   EPA conducted a RCRA compliance inspection of the Facility in May and June 2009 (2009 Inspection).


	28.  EPA conducted a RCRA compliance inspection of the Facility on November 1 - 4, 2011 (2011 Inspection). 


B.	VIOLATIONS


	Count 1 - Failure to Make a Hazardous Waste Determination (APCEC Reg. 23 


	§ 262.11 [40 C.F.R. § 262.11]





	29.  Pursuant to APCEC Reg. 23 § 262.11 [40 C.F.R. § 262.11], a person who generates a solid waste, as defined in APCEC Reg. 23 § 261.2, must determine if that waste is a hazardous waste using the following method:  


(a) He should first determine if the waste is excluded from regulation under § 261.4.  


	(b) He must then determine if the waste is listed as a hazardous waste in Subsection D of § 261.   


	(c) For purposes of compliance with § 268, or if the waste is not listed in Subsection D of § 261, the generator must then determine whether the waste is identified in Subsection C of 


§ 261 by either: 


(1) Testing the waste according to the methods set forth in Subsection C of § 261, or according to an equivalent method approved by the Commission under § 260.21; or


 


(2) Applying knowledge of the hazard characteristic of the waste in light of the materials or the processes used. 


 


	(d) If the waste is determined to be hazardous, the generator must refer to sections 264, 265, 266, 267, 268, and 273 of this regulation for possible exclusions or restrictions pertaining to management of his specific waste.


	30.  “Generator” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] as “any person, by site, whose act or process produces hazardous waste identified or listed in Section 261 of this regulation or whose act first causes a hazardous waste to become subject to regulation.”


	31.  In the regular course of its commercial hazardous waste management operations at the Facility, the Respondent generates solid waste as defined by APCEC Reg. 23 § 261.2 


[40 C.F.R. § 261.2].


	32.  The Respondent is subject to regulations applicable to generators of solid and hazardous waste, including the requirement under APCEC Reg. 23 § 262.11 [40 C.F.R. 


§ 262.11] to make a hazardous waste determination for each solid waste generated by the Facility. 


	33.  The Respondent uses a system of air pollution control devices to treat exhaust generated by the Facility’s hazardous waste incinerator.  In 2003, the Respondent began operating a saturator (an air pollution control device) to treat exhaust from the Facility’s hazardous waste incinerator.  The saturator cools and condenses the incinerator exhaust and generates waste sludge comprised of a mixture of liquids and solids (“Saturator Sludge”).


	34.  APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] defines “sludge” as “any solid, 


semi-solid, or liquid waste generated from a municipal, commercial, or industrial wastewater treatment plant, water supply treatment plant, or air pollution control facility exclusive of the treated effluent from a wastewater treatment plant.”


	35.  The Saturator Sludge is a “sludge” as that term is defined by APCEC Reg. 23 


§ 260.10 [40 C.F.R. § 260.10].


	36.  APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] defines “treatment” as “any method, technique, or process, including neutralization, designed to change the physical, chemical, or biological character or composition of any hazardous waste so as to neutralize such waste, or so as to recover energy or material resources from the waste, or so as to render such waste non-hazardous, or less hazardous; safer to transport, store, or dispose of; or amenable for recovery, amenable for storage, or reduced in volume.” 


	37.  Since 2003, the Respondent has treated the Saturator Sludge in an area of the Facility called the “Brine Unit.”  Treatment of the Saturator Sludge in the Brine Unit includes removal of solids by filtration, precipitation and removal of metals, and volume reduction by heating and evaporation.  After it is treated in the Brine Unit, the Saturator Sludge is a concentrated calcium chloride brine (“Saturator Brine”).  


	38.  From on or about 2003 through February 2012, the Respondent sold the Saturator Brine for use as drilling fluid and make up water in oil and gas well drilling, completion and remediation applications.  These applications involve the injection of drilling fluid and make up water into boreholes and wells without fully recovering them to the surface.  Unrecovered drilling fluid and make up water enter the subsurface environment and may remain there indefinitely and uncontrolled.


	39.  APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] defines “disposal” as “the discharge, deposit, injection, dumping, spilling, leaking, or placing of any solid waste or hazardous waste into or on any land or water so that such solid waste or hazardous waste or any constituent thereof may enter the environment or be emitted into the air or discharged into any waters, including ground waters.” 


	40.  Use of the Saturator Brine as drilling fluid and make up water in oil and gas well drilling, completion and remediation applications is a use that applies the Saturator Brine to the land in a manner that constitutes disposal.  


	410.  APCEC Reg. 23 § 261.2(a)(1)(A) [40 C.F.R. § 261.2(a)(1)(A)] defines “solid waste” as “any discarded material that is not excluded by § 261.4(a) or that is not excluded by a variance granted under §§ 260.30 and 260.31.”     


	412.  APCEC Reg. 23 § 261.2(a)(2) [40 C.F.R. § 261.2(a)(2)] defines “discarded material” as “any material which is:  (i) “[a]bandoned”, as explained in paragraph (b) of this section; or   (ii) “[r]ecycled”, as explained in paragraph (c) of this section; (iii) [c]onsidered “inherently waste-like”, as explained in paragraph (d) of this section; or (iv) [a] “military munition” identified as a solid waste in § 266.202.


	423.  Pursuant to APCEC Reg. 23 § 261.2(b) [40 C.F.R. § 261.2(b)], “materials are solid waste if they are “abandoned” by being:  (1) [d]isposed of; or (2) [b]urned or incinerated; or (3) [a]ccumulated, stored, or treated (but not recycled) before or in lieu of being abandoned by being disposed of, burned, or incinerated.”


	434.  Pursuant to APCEC Reg. 23 § 261.2(c) [40 C.F.R. § 261.2(c)] “materials are solid wastes if they are “recycled” – or accumulated, stored, or treated before recycling – as specified in paragraphs (c)(1) through (4) of this section.”


	445.  The Saturator Sludge is “discarded material” as defined by APCEC Reg. 23 
§ 261.2(a)(2) [40 C.F.R. § 261.2(a)(2)] and is not excluded from the definition of solid waste by APCEC Reg. 23 § 261.4(a) [40 C.F.R. § 261.4(a)] or by a variance under APCEC Reg. 23 
§ 260.30 or § 260.31 [40 C.F.R. § 260.30 or § 260.31]. 


	456.  Pursuant to APCEC Reg. 23 § 261.2(b) [40 C.F.R. § 261.2(b)], the Saturator Sludge is solid waste because it is “abandoned” by being “treated” in the Brine Unit before being “disposed of.”


	467.  Pursuant to APCEC Reg. 23 § 261.2(c)(1) [40 C.F.R. § 261.2(c)(1)], the Saturator Sludge is a solid waste when it is recycled and sold for use as an oil and gas well drilling fluid or make up water because it is recycled to make a product that is applied to or placed on the land in manner that constitutes disposal.


	478.  Pursuant to APCEC Reg. 23 § 261.2(e)(2) [40 C.F.R. § 261.2(e)(2)], because the use or reuse of the Saturator Sludge to make oil and gas well drilling fluid or make up water is a use to make a product that is applied to the land or used in a manner constituting disposal, the Saturator Sludge is not excluded from the definition of solid waste by APCEC Reg. 23 


§ 261.2(e)(1) [40 C.F.R. § 261.2(e)(1)].


	489.  Pursuant to APCEC Reg. 23 § 261.3(a) [40 C.F.R. § 261.3(a)], “hazardous waste” is a solid waste if it exhibits any of the characteristics of hazardous waste (ignitability, corrosivity, reactivity, or toxicity) identified in Subsection C of Section 261 (§§ 261.20-261.24), is a listed hazardous waste pursuant to Subsection D of Section 261 (§§ 261.30-261.37), or is a mixture of a solid waste and one or more hazardous wastes.


	5049.  Pursuant to the “derived from rule” in APCEC Reg. 23 § 261.3(c) [40 C.F.R. 


§ 261.3(c)], “[u]nless and until it meets the criteria of paragraph (d) of this section:  (1) a hazardous waste will remain a hazardous waste.   (2)(i) Except as otherwise provided in paragraph (c)(2)(ii), (g) or (h) of this subsection, any solid waste generated from the treatment, storage, or disposal of a hazardous waste, including any sludge, spill residue, ash, emission control dust, or leachate (but not including precipitation run-off) is a hazardous waste.”


  	510.  The Saturator Sludge is a solid waste generated from the treatment, by incineration, of a wide variety of listed and characteristic hazardous wastes.  It is a listed hazardous waste under the “derived-from rule” in APCEC Reg. 23 § 261.3(c) [40 C.F.R. § 261.3(c)].


	521.  The Respondent has failed to make a hazardous waste determination of the Saturator Sludge as required by APCEC Reg. 23 § 262.11 [40 C.F.R. § 262.11].


	532.  Therefore, the Respondent has violated APCEC Reg. 23 § 262.11 [40 C.F.R. 


§ 262.11] by failing to make a hazardous waste determination.


	Count 2 - Unpermitted Hazardous Waste Storage and Treatment in the Brine Unit 	(RCRA Section 3005(a) and (e), APCEC Reg. 23 § 270.1 [40 C.F.R. § 270.1])





	543.  Pursuant to Sections 3005(a) and (e) of RCRA, 42 U.S.C. § 6925(a) and (e), and APCEC Reg. 23 § 270.1 [40 C.F.R. § 270.1], a RCRA permit or interim status is required for the treatment, storage or disposal of hazardous waste.


	545.  APCEC Reg. 23 § 270.1(c) [40 C.F.R. § 270.1(c)] provides, in part: “RCRA requires a permit for the “treatment,” “storage” and “disposal” of any “hazardous waste” as identified or listed in § 261 of this regulation.  Owners and operators of hazardous waste management units must have permits during the active life (including the closure period) of the unit. . . .”  


	556.  The Respondent’s operation of the Brine Unit involves treatment of the Saturator Sludge in one or more hazardous waste management units.


	567.  Hazardous waste treatment activities in the Brine Unit include the use of tanks, presses and other equipment to remove solids and some of the toxic metals from the Saturator Sludge by processes including filtration and precipitation, and to reduce the volume of the Saturator Sludge by processes including heating and evaporation.


	578.  Pursuant to Module I.A. of the Respondent’s RCRA Permit, “[a]ny storage/ treatment/ disposal of hazardous waste which requires a permit and which is not specifically authorized in this Permit is prohibited.”  


	589.  The Respondent did not apply for or obtain authorization under its RCRA Permit to treat hazardous waste in the Brine Unit.


	5960.  Since approximately 2003, the Respondent has stored and treated Saturator Sludge in tanks and equipment in the Brine Unit without authorization under its RCRA Permit.


	601.  Therefore, the Respondent has violated RCRA § 3005(a) and (e), 42 U.S.C. 


§ 6925(a) and (e), and APCEC Reg. 23 § 270.1(c) [40 C.F.R. § 270.1(c)] by storing and treating Saturator Sludge in tanks and equipment in the Brine Unit without authorization under its RCRA Permit.


	Count 3 - Failure to Comply with Land Disposal Restrictions (APCEC Reg. 23 	Section 268 Subsection A [40 C.F.R. Part 268 Subpart A])





	612.  APCEC Reg. 23 Section 268 [40 C.F.R. Part 268] restricts land disposal of certain hazardous wastes and provides requirements which apply to persons who generate or transport hazardous waste and owners and operators of hazardous waste treatment, storage, or disposal facilities.  


	623.  The Respondent is required to comply with requirements for generators and treatment facilities in APCEC Reg. 23 Section 268, Subsection A [40 C.F.R. Part 268, Subpart A] with respect to its management of the Saturator Sludge and the Saturator Brine.


	634.  APCEC Reg. 23 § 268.2(c) [40 C.F.R. § 268.2(c)] defines “land disposal” as placement in or on the land, except in a corrective action management unit or staging pile, and includes, but is not limited to, placement in a landfill, surface impoundment, waste pile, injection well, land treatment facility, salt dome formation, salt bed formation, underground mine or cave, or placement in a concrete vault, or bunker intended for disposal purposes.


	645.  Use of the Saturator Sludge to make an oil and gas well drilling fluid or make up water results in “land disposal” as defined by APCEC Reg. 23 § 268.2(c) [40 C.F.R. § 268.2(c)].


	656.  APCEC Reg. 23 § 268.7(a)(1) [40 C.F.R. § 268.7(a)(1)] requires a generator of hazardous waste to determine if the waste must be treated before it can be land disposed by determining if the hazardous waste meets the treatment standards for land disposal in APCEC Reg. 23 §§ 268.40, 268.45, or 268.49 [40 C.F.R. §§ 268.40, 268.45, or 268.49].


	667.  The Respondent has failed to determine if the Saturator Brine or the Saturator Sludge must be treated before land disposal.  Therefore, the Respondent has violated APCEC 
Reg. 23 § 268.7(a)(1) [40 C.F.R. § 268.7(a)(1)].


	678.  APCEC Reg. 23 § 268.7(a)(8) [40 C.F.R. § 268.7(a)(8)] requires generators to “retain on-site a copy of all notices, certifications, waste analysis data, and other documentation produced pursuant to this section for at least three years from the date that the waste that is the subject of such documentation was last sent to on-site or off-site treatment, storage, or        disposal . . . .”  


	689.  The Respondent has failed to generate or maintain records required by APCEC 
Reg. 23 § 268.7(a)(8) [40 C.F.R. § 268.7(a)(8)], including determinations of whether the Saturator Sludge or Saturator Brine meet applicable land disposal treatment standards.  Therefore, Respondent has violated APCEC Reg. 23 § 268.7(a)(8) [40 C.F.R. § 268.7(a)(8)].


	6970.  APCEC Reg. 23 § 268.7(b)(1) & (2) [40 C.F.R. § 268.7(b)(1) & (2)] requires a treatment facility to determine if its hazardous waste must be treated before it can be land disposed by determining if the hazardous waste meets the treatment standards for land disposal.  


	701.  The Respondent failed to determine if the Saturator Brine must be treated before land disposal.  Therefore, the Respondent has violated APCEC Reg. 23 § 268.7(b)(1) & (2) 


[40 C.F.R. § 268.7(b)(1) & (2)].


	712.  APCEC Reg. 23 § 268.7(b)(3) & (4) [40 C.F.R. § 268.7(b)(3) & (4)], require treatment facilities to provide an initial land disposal restriction (“LDR”) notification and certification when sending waste to a land disposal facility and to keep a copy of the notification and certification in the treatment facility’s file.	Comment by Author: Old Paragraphs 72 and 73 not deleted.  Question 5 of EPA’s Information Request asked for copies of notices to offsite receiving facilities regarding whether the Brine met treatment standards for land disposal in 40 C.F.R. Part 268.  Clean Harbors only submitted 3 pages in response to this question.  The 3 pages were for a shipment on February 13, 2012 to Clean Harbors Lone Mountain LLC.  Clean Harbors did not submit copies of notifications to purchasers of its brine product.  


	723.  Since it began operating the Brine Unit in 2003, the Respondent has failed to provide the required LDR notification and certification to parties purchasing or using the Saturator Brine.  Therefore, Respondent has violated APCEC Reg. 23 § 268.7(b)(3) &(4) [40 C.F.R. § 68.7(b)(3) & (4)].








	Count 4 - Failure to Comply with Air Emission Standards for Permitted Hazardous 	Waste Tanks (APCEC Reg. 23 Section 264 Subsection CC [40 C.F.R. Part 264 	Subpart CC])





	743.  At the Facility, the Respondent treats, stores or disposes of hazardous waste that contains at least 10 percent organic compounds and has a volatile organic content of greater than 500 parts per million by weight.


	754.  As the owner and operator of the Facility, and under Module II.R.1 of its RCRA Permit, the Respondent is required to comply with APCEC Reg. 23 Section 264 Subsection CC 
[40 C.F.R. Part 264 Subpart CC governing air emissions from tanks, surface impoundments and containers, with respect to its storage and treatment of hazardous waste in tanks at the Facility.


	765.  APCEC Reg. 23 § 264.1084 [40 C.F.R. § 264.1084] provides standards that apply to the control of air pollutant emissions from hazardous waste storage and treatment tanks.  


	767.  The Respondent is required, pursuant to APCEC Reg. 23 § 264.1084(b)(2) 


[40 C.F.R. § 264.1084], to control air pollutant emissions from its permitted hazardous waste storage tanks by using Tank Level 2 controls in accordance with APCEC Reg. 23 § 264.1084(d) [40 C.F.R. § 264.1084(d)].


	778.  Pursuant to APCEC Reg. 23 § 264.1084(d)(3) [40 C.F.R. § 264.1084(d)(3)],  “[o]wners and operators controlling air pollutant emissions from a tank using Tank Level 2 controls shall use one of the following tanks: . . .  (3) [a] tank vented through a closed-vent system to a control device in accordance with the requirements specified in paragraph (g) of this section.”


	789.  Pursuant to APCEC Reg. 23 § 264.1084(g)(1)(iv) [40 C.F.R. § 264.1084(g)(1)(iv)], “a closed-vent system and control device shall be designed and operated in accordance with the requirements of § 264.1087 of this subsection.”


	7980.  Pursuant to APCEC Reg. 23 § 264.1084(g)(3)(ii) [40 C.F.R. § 264.1084(g)(3)(ii)], “[t]he owner or operator shall inspect and monitor the air emission control equipment in accordance with the following procedures: . . . (ii) The closed-vent system and control device shall be inspected and monitored by the owner or operator in accordance with the procedures specified in § 264.1087 of this subsection.”


	801.  APCEC Reg. 23 § 264.1087 [40 C.F.R. § 264.1087] provides requirements applicable to each closed-vent system and control device used to control air emissions in accordance with Subsection CC.


	812.  Pursuant to APCEC Reg. 23 § 264.1087(c)(1) [40 C.F.R. § 264.1087(c)(1)], the control device shall meet the following requirements:  “(1) the control device shall be one of the following devices:  (i) [a] control device designed and operated to reduce the total organic content of the inlet vapor stream vented to the control device by at least 95 percent by weight; (ii) [a]n enclosed combustion device designed and operated in accordance with the requirements of § 264.1033(c) of this part; or (iii) [a] flare designed and operated in accordance with the requirements of § 264.1033(d) of this part.”


	823.  The Respondent uses carbon adsorption systems (carbon canisters) installed on its permitted hazardous waste storage and treatment tanks as a control device to comply with APCEC Reg. 23 § 264.1087(c)(1) [40 C.F.R. § 264.1087(1)]. 


	834.  Pursuant to APCEC Reg. 23 § 264.1087(c)(3)(i) [40 C.F.R. § 264.1087(c)(3)(i)], the “owner or operator using a carbon adsorption system to comply with paragraph (c)(1) of this section shall operate and maintain the control device in accordance with the following requirements:  (i) Following the initial startup of the control device, all activated carbon in the control device shall be replaced with fresh carbon on a regular basis in accordance with the requirements of § 264.1033(g) or § 264.1033(h) of this part.”


	845.  APCEC Reg. 23 § 264.1033(h)(1) [40 C.F.R. § 264.1033(h)] provides requirements applicable to carbon canisters that do not regenerate the carbon bed directly onsite in the control device.


	856.  The carbon canisters the Respondent uses do not regenerate the carbon bed directly onsite in the control device.


	867.  Pursuant to APCEC Reg. 23 § 264.1033(h) [40 C.F.R. § 264.1033(h)], “[a]n owner or operator using a carbon adsorption system such as a carbon canister that does not regenerate the carbon bed directly onsite in the control device shall replace the existing carbon in the control device with fresh carbon on a regular basis by using one of the following procedures:  (1) Monitor the concentration level of the organic compounds in the exhaust vent stream from the carbon adsorption system on a regular schedule, and replace the existing carbon with fresh carbon immediately when carbon breakthrough is indicated.  The monitoring frequency shall be daily or at an interval no greater than 20 percent of the time required to consume the total carbon working capacity established as a requirement of § 264.1035(b)(4)(iii)(G), whichever is longer. (2) Replace the existing carbon with fresh carbon at a regular, predetermined time interval that is less than the design carbon replacement interval established as a requirement of 
§ 264.1035(b)(4)(iii)(G).”


	88.  From at least 2009 until February 2013, the Respondent failed to replace the existing carbon in its carbon canisters with fresh carbon at a regular, predetermined time interval that is less than the design carbon replacement interval established as a requirement of APCEC Reg. 23 § 264.1035(b)(4)(iii)(G) [40 C.F.R. § 264.1035(b)(4)(iii)(G)].  


	897.  From at least 2009 until February 2013, the Respondent failed to monitor carbon canisters on one or more of its permitted hazardous waste storage tanks daily or at a frequency no greater than 20% of the time required to consume the total carbon working capacity of the canister established as a requirement of APCEC Reg. 23 § 264.1035(b)(4)(iii)(G) 
[40 C.F.R. § 264.1035(b)(4)(iii)(G)].


	9088.  From January 7, 2009 through November 29, 2011, there were 44 instances totaling 77 days where the Respondent failed to replace spent carbon with fresh carbon in its carbon canisters immediately when monitoring results indicated carbon breakthrough had occurred.  


	9189.  Therefore, the Respondent has violated APCEC Reg. 23 §§ 264.1087(c)(3)(i) & 264.1033(h) [40 C.F.R. §§ 264.1087(c)(3)(i) & 264.1033(h)].


III.  COMPLIANCE ORDER


	920.  Pursuant to Section 3008(a) of RCRA, 42 U.S.C. § 6928(a), the Respondent is hereby ORDERED to take the following actions and provide evidence of compliance within the 
time period specified below:








	A.  RCRA Permit Modification


	1.  Within ninety (90) sixty (60) days of the effective date of this CAFO, the Respondent shall submit to ADEQ, with a copy to EPA, an application for a RCRA Permit Modification to permit the Brine Unit in accordance with APCEC Regulation 23 §§ 270.10 – 270.16, 270.23 – 270.25, 270.27, and 270.30 – 270.33 [40 C.F.R. §§ 270.10 – 270.16, 270.23 – 270.25, 270.27, and 270.30 – 270.33].  The Brine Unit includes the following equipment, which the Respondent shall include its Permit Application:	Comment by Author: Proposed change accepted.


	a.  Clarifier Tank 108TNK563A;


	b.  Clarifier Tank 108TNK563;


	c.  Frac 1 108TNK594 Brine Storage;


	d.  Frac 2 108TNK595 Brine Storage;


	e.  Frac 3 108TNK542;


	f.  Frac 4 108TNK633 Finished Brine;


	g.  Brine Unit Skid consisting of the Heat Exchanger and Vapor Body system with 	supporting circulating pumps;


	






	h.  Brine Building consisting control room and 3 filter presses (New Jersey, JWI 1 and 	JWI 2); and


	i.  Containment liner system.





	2.  The permit application shall also include relevant requirements of APCEC Regulation 23 § 264, §§ I through O and AA through CC, and Regulation 23 § 270 [40 C.F.R. Part 264, Subparts I through O and AA through CC, and 40 C.F.R. Part 270] that are appropriate for permitting any miscellaneous units that are part of the Brine Unit. 


	3.  The Respondent shall also request that the issued RCRA permit modification include the following:


	a.  Appropriate recordkeeping and reporting requirements; and


	b.  Any applicable risk-based terms and conditions necessary to protect human health and the environment.  


	4.  The failure to timely submit a Permit Modification to ADEQ and EPA within the deadline set forth in Paragraph 930.A.1 shall result in the termination of the Respondent’s authorization to operate the Brine Unit unless that deadline has been extended pursuant to Section IV.G (Force Majeure).


	5.  The Respondent must respond to any Notice of Deficiency (NOD), with a copy to EPA, within the time period specified by the ADEQ.  In the event that the Respondent fails to submit a timely and complete NOD response, the Respondent’s authorization to operate the Brine Unit shall terminate on the NOD response deadline unless that deadline has been extended pursuant to Section IV.G (Force Majeure).


	6.  By no later than fifteen (15) months one year from the effective date of this CAFO, the Respondent must complete all permitting requirements and obtain issuance from ADEQ of a final RCRA Permit for the Brine Unit.  In the event that ADEQ does not issue a RCRA Permit for the Brine Unit by the above deadline, the Respondent’s authorization to operate the Brine Unit terminates on that date, unless that deadline has been extended pursuant to Section IV.G (Force Majeure).  The Respondent may seek relief under the provisions of Section IV.G of this CAFO (Force Majeure) for any delay in the performance of any such obligations resulting from a failure to obtain, or a delay in obtaining, any permit or approval required to fulfill such obligation, if the Respondent has submitted a timely and complete application and has taken all other actions necessary to obtain such permit or approval.


	B.  EPA Review and Comment on RCRA Permit


	1.  Nothing in this CAFO shall limit EPA’s rights under applicable environmental laws or regulations, including, but not limited to, Section 3005(c)(3) of RCRA, 42 U.S.C. § 6925(c)(3), 


40 C.F.R. § 270.32 and 40 C.F.R. § 271.19, to review, comment, and incorporate appropriate requirements of Regulation 23, § 264 [40 C.F.R. Part 264] directly into the permit or establish other permit conditions that are based on those parts; or take action under Section 3008(a)(3) of RCRA, 42 U.S.C. § 6928(a)(3), against the Respondent on the ground that the RCRA permit for the Brine Unit does not comply with a condition that the EPA Region 6 Regional Administrator in commenting on the permit application or draft permit stated was necessary to implement approved State program requirements, whether or not that condition was included in the issued permit.  If the Respondent disputes an action taken by EPA pursuant to 40 C.F.R. § 270.32 or 	Comment by Author: Proposed change not accepted.  This phrase is taken directly from 40 C.F.R. 271.19(e)(2) (with the exception of the word “issued” substituted for “final”).


40 C.F.R. § 271.19, the Defendant may invoke Dispute Resolution in accordance with Section IV.F of this CAFO. 


	C.  Brine Unit Upgrades


	1.  Within fifteen (15) months one year of the effective date of this CAFO, the Respondent shall complete the following activities at the Brine Unit:


	a.  Complete replacement of the containment liner including expansion of the liner to 	include the 20’ x 20’ basin under brine building;


	b.  Refurbishment of the floor drains and FRP piping in the brine building;


	c.  Repair of containment berms at ground level of brine building;


	d.  Add wall siding to certain areas of the brine building to prevent rain water from 	entering building;


	e.  Replace both supply and return cooling tower water lines;


	f.  Add cover to Hot Well tank;


	g.  Add drip/containment pans by circulation pumps;


	h.  Add splash shields to filter press;


	i.  Repair high level alarms on tanks; and


	j.  Repair general leakage to pumps, valves, and seals.





	D.  Submissions


	1.  In all instances in which this Compliance Order requires written submissions to EPA and ADEQ, each submission must be accompanied by the following certification:


“I certify under penalty of law to the best of my knowledge and belief, that the information contained in or accompanying this submission is true, accurate and complete.  I am aware that there are significant penalties for submitting false information, including the possibility of fine and imprisonment for knowing violations.”





All submissions must be certified on behalf of the Respondent by the signature of a person authorized to sign a permit application or a report under 40 C.F.R. § 270.11.


IV.  TERMS OF SETTLEMENT


A.	CIVIL PENALTY


	931.  Pursuant to the authority granted in Section 3008 of RCRA, 42 U.S.C. § 6928, and upon consideration of the entire record herein, including the Findings of Fact and Conclusions of Law, which are hereby adopted and made a part hereof, and upon consideration of the seriousness of the alleged violations, the Respondent’s good faith efforts to comply with the applicable regulations, and the June 2003 RCRA Civil Penalty Policy, it is hereby ORDERED 






that the Respondent Clean Harbors El Dorado, L.L.C. be assessed a civil penalty of FIVE  HUNDRED EIGHTY-ONE THOUSAND, TWO HUNDRED THIRTY-SIX DOLLARS ($581,236).  The Respondent shall pay the assessed civil penalty within thirty (30) days of the effective date of this CAFO.  


	942.  The Respondent shall pay the assessed civil penalty by certified check, cashier’s check, or wire transfer, made payable to “Treasurer, United States of America, EPA - Region 6”.  Payment shall be remitted in one of three (3) ways:  regular U.S. Postal mail (including certified mail), overnight mail, or wire transfer.  For regular U.S. Postal mail, U.S. Postal Service certified mail, or U.S. Postal Service express mail, the check(s) should be remitted to:


		






		U.S. Environmental Protection Agency 


		Fines and Penalties


		Cincinnati Finance Center


		P.O. Box 979077


		St. Louis, MO 63197-9000





	For overnight mail (non-U.S. Postal Service, e.g. Fed Ex), the check(s) should be remitted to:


		U.S. Bank


		Government Lockbox 979077 


		US EPA Fines & Penalties


		1005 Convention Plaza


		SL-MO-C2-GL


		St. Louis, MO  63101


		Phone No. (314) 418-1028





	For wire transfer, the payment should be remitted to:





		Federal Reserve Bank of New York


		ABA:  021030004


		Account No. 68010727


		SWIFT address = FRNYUS33


		33 Liberty Street


		New York, NY 10045


		Field Tag 4200 of the Fedwire message should read 


		“D 68010727 Environmental Protection Agency”


PLEASE NOTE:  Docket number RCRA-06-2014-0906 shall be clearly typed on the respective checks to ensure proper credit.  If payment is made by check, the check shall also be accompanied by a transmittal letter and shall reference the Respondent’s name and address, the case name, and docket number of the CAFO.  If payment is made by wire transfer, the wire transfer instructions shall reference the Respondent’s name and address, the case name, and docket number of the CAFO.  The Respondent shall also send a simultaneous notice of such payment, including a copy of the check and transmittal letter, or wire transfer instructions to the following:





		Chief, Compliance Enforcement Section (6EN-HE)


		Hazardous Waste Enforcement Branch


		U.S. EPA, Region 6


		1445 Ross Avenue, Suite 1200


		Dallas, TX  75202-2733





		Lorena Vaughn


		Regional Hearing Clerk (6RC-D)


		U.S. EPA, Region 6


		1445 Ross Avenue, Suite 1200


		Dallas, TX 75202-2733





The Respondent’s adherence to this request will ensure proper credit is given when penalties are received in the Region.


	953.  The Respondent agrees not to claim or attempt to claim a federal income tax deduction or credit covering all or any part of the civil penalty paid to the United States Treasurer.


	964.  Pursuant to 31 U.S.C. § 3717 and 40 C.F.R. § 13.11, unless otherwise prohibited by law, EPA will assess interest and late payment penalties on outstanding debts owed to the United States and a charge to cover the costs of processing and handling a delinquent claim.  Interest on the civil penalty assessed in this CAFO will begin to accrue thirty (30) days after the effective date of the CAFO and will be recovered by EPA on any amount of the civil penalty that is not paid by the respective due date.  Interest will be assessed at the rate of the United States Treasury tax and loan rate in accordance with 40 C.F.R. § 13.11(a).  Moreover, the costs of the Agency’s administrative handling of overdue debts will be charged and assessed monthly throughout the period the debt is overdue.  See 40 C.F.R. § 13.11(b).


	975.  EPA will also assess a $15.00 administrative handling charge for administrative costs on unpaid penalties for the first thirty (30) day period after the payment is due and an additional $15.00 for each subsequent thirty (30) day period that the penalty remains unpaid.  In addition, a penalty charge of up to six percent per year will be assessed monthly on any portion of the debt which remains delinquent more than ninety (90) days.  See 40 C.F.R. § 13.11(c).  Should a penalty charge on the debt be required, it shall accrue from the first day payment is delinquent.  See 31 C.F.R. § 901.9(d).  Other penalties for failure to make a payment may also apply.


B.  	PARTIES BOUND


	986.  The provisions of this CAFO shall apply to and be binding upon the parties to this action, their officers, directors, agents, employees, successors, and assigns.  The undersigned representative of each party to this CAFO certifies that he or she is fully authorized by the party whom he or she represents to enter into the terms and conditions of this CAFO and to execute and to legally bind that party to it.


C.	ADDITIONAL REQUIREMENTS 


	997.  The Respondent shall undertake the following additional requirements:


	A.  Within twenty-four (24) fifteen (15) months of the effective date of this CAFO, the Respondent shall complete Tank Venting System Project as set forth below.  The purpose of the Tank Venting System Project is to vent the tanks listed in Paragraph 979.B below to the secondary combustion chamber of the facility’s hazardous waste incinerator.


	B.  The following tanks shall be vented to the secondary combustion chamber of the facility’s hazardous waste incinerator.


Tank Number		Location/Designation		Volume


2			Lower tank farm west		153,332 gallons


3			Lower tank farm west		153,332 gallons


4			Lower tank farm west		153,332 gallons


8			Lower tank farm east		54,882 gallons


9			Lower tank farm east		54,882 gallons


10			Lower tank farm east		54,882 gallons


11			Lower tank farm east		54,882 gallons


12			Day feed tank farm		20,726 gallons


13			Day feed tank farm		20,726 gallons


14 			Day feed tank farm		20,726 gallons


15 			Day feed tank farm		20,726 gallons


602			Day feed tank farm		20,726 gallons


603			Day feed tank farm		20,726 gallons


604			Day feed tank farm		20,726 gallons


605    			Day feed tank farm		20,726 gallons


606			Day feed tank farm		20,726 gallons


608			Day feed tank farm		20,726 gallons


609			Day feed tank farm		20,726 gallons





	C.  Each tank will have a flame arrester mounted on its top, with a pressure/vacuum relief vent (conservation vent) is mounted on top of the flame arrester.  The manifold line will be connected to the Conservation Vent.  The manifold line will allow the vapors to be drafted toward the SCC.  Each tank will vent the vapors into the manifold independently as the vapor pressure is each tank demands.   Under normal conditions, all vapors will be drafted toward the SCC by the 600 fan.  In the case of failure of the 600 fan the vapors will be drafted toward the Central Carbon system by a dedicated fan.  In the case of a planned shutdown for maintenance, the vapors will be drafted toward the Central Carbon system by a dedicated fan.  


	D.  The Central Carbon system will be comprised of two 3000# carbon filter tanks and two 400# Siemens carbon filters.  If needed, the vapors are drafted by the dedicated Central Carbon System fan toward either the north or south 3000# carbon filter tanks for VOC capture.  The two 3000# tanks allow for extra capacity if carbon change-out is required.  An additional backup is also available by using the two 400# carbon filters.


	E.  The Respondent may seek relief under the provisions of Section IV.G of this CAFO (Force Majeure) for any delay in the performance of any such obligations resulting from a failure to obtain, or a delay in obtaining, any permit or approval required to fulfill such obligation, if the Respondent has submitted a timely and complete application and has taken all other actions necessary to obtain such permit or approval.


D.	STATUS REPORTS


	98100.  The Respondent shall submit quarterly reports to EPA until the Respondent has completed all activities required by this CAFO.  The quarterly reports are due on May 1 (for  the period from January 1 – March 31), August 1 (for the period from April 1 – June 30), November 1 (for the period from July 1 – September 30), and February 1 (for the period from October 1 – December 31).   Upon completion of all activities required by this CAFO, the Respondent shall submit a Final Status Report within thirty (30) days from completion of the final activity.  The Status Reports will cover the activities set forth in Sections III and IV.C, and shall include, at a minimum, the following information:


	A.  A description and estimate of the percentage of the work completed;


	B.  Summaries of all contacts with representatives of the local community, public interest groups, ADEQ, or other State governmental agencies during the reporting period that relate to activities set forth in Sections III and IV.C;


	C.  Summaries of all problems or potential problems encountered during the reporting period; and


	D.  Projected work for the next reporting period. 


       	E.  The Status Reports must be accompanied by the following certification:


“I certify under penalty of law to the best of my knowledge and belief, that the information contained in or accompanying this submission is true, accurate and complete.  I am aware that there are significant penalties for submitting false information, including the possibility of fine and imprisonment for knowing violations.”





All submissions must be certified on behalf of the Respondent by the signature of a person authorized to sign a permit application or a report under 40 C.F.R. § 270.11.





	F.  The reports required under this Section shall be sent to the following:


	Guy Tidmore, Chief	


	Compliance Enforcement Section (6EN-HE)


	Hazardous Waste Enforcement Branch


	U.S. EPA, Region 6


	1445 Ross Avenue, Suite 1200


	Dallas, TX  75202-2733


	Attention:  Roxanne King


	


E.  	STIPULATED PENALTIES   


	99101.  In addition to any other remedies or sanctions available to EPA, the Respondent shall pay stipulated penalties in the following amounts for each day during which each failure or refusal to comply with the requirements of this CAFO continues:


	Period of Noncompliance			Penalty Per Violation Per Day


	1st through 15th day		     			     $ 1,500


	16th through 30th day					     $ 2,500


	31st day and beyond					     $ 5,000





Penalties shall accrue from the date of the noncompliance until the date the violation is corrected, as determined by EPA.


	1002.  The Respondent shall pay stipulated penalties not more than fifteen (15) days after receipt of written demand by EPA for such penalties.  Method of payment shall be in accordance with the provisions of Paragraph 924 herein.  Interest and late charges shall be paid as stated in Paragraphs 964 - 975 herein.


	1013.  Nothing in this agreement shall be construed as prohibiting, altering, or in any way limiting the ability of EPA to seek any other remedies or sanctions available by virtue of the Respondent’s violation of this CAFO or of the statutes and regulations upon which this agreement is based, or for the Respondent’s violation of any applicable provision of law. 	Comment by Author: Proposed change not accepted.  Payment of the civil penalty only resolves civil penalties for violations alleged in the complaint.  It does not limited other remedies.  40 C.F.R. 22.18(c).  This is also standard language that I use in all of my CAFOs.





F.	DISPUTE RESOLUTION 


	1042.  If the Respondent objects to any decision or directive of EPA in regard to Section III or IV.C, the Respondent shall notify the following persons in writing of its objections, and the basis for those objections, within thirty (30) calendar days of receipt of EPA’s decision or directive:


		Associate Director


		Hazardous Waste Enforcement Branch (6EN-H)


		Compliance Assurance and Enforcement Division


		U.S. EPA - Region 6


		1445 Ross Avenue


		Dallas, TX 75202-2733





		Chief, RCRA Enforcement Branch (6RC-ER)


		Office of Regional Counsel


		U.S. EPA - Region 6


		1445 Ross Avenue


		Dallas, TX 75202-2733





	1053.  The Associate Director of the Hazardous Waste Enforcement Branch or his/her designee (Associate Director), and the Respondent shall then have an additional thirty (30) calendar days from EPA’s receipt of the Respondent’s written objections to attempt to resolve the dispute.  If an agreement is reached between the Associate Director and the Respondent, the agreement shall be reduced to writing and signed by the Associate Director and the Respondent and incorporated by reference into this CAFO.


	1046.  If no agreement is reached between the Associate Director and the Respondent within that time period, the dispute shall be submitted to the Director of the Compliance Assurance and Enforcement Division or his/her designee (Division Director).  The Division Director and the Respondent shall then have a second 30-day period to resolve the dispute.  If an agreement is reached between the Division Director and the Respondent, the resolution shall be reduced to writing and signed by the Division Director and the Respondent and incorporated by reference into this CAFO.  If the Division Director and the Respondent are unable to reach agreement within this second 30-day period, the Division Director shall provide a written statement of EPA’s decision to the Respondent, which shall be binding upon the Respondent 
and incorporated by reference into the CAFO.  


	1057.  If the Dispute Resolution process results in a modification of this CAFO, the modified CAFO must be approved by the Regional Judicial Officer and filed pursuant to 
Section IV.I (Modifications).


	1068.  The invocation of dispute resolution procedures under this Section shall not extend, postpone, or affect in any way, any obligations of the Respondent under this CAFO, unless and until final resolution of the dispute so provides.  Stipulated penalties with respect to the disputed matter shall continue to accrue from the first day of noncompliance, but payment shall be stayed pending resolution of the dispute.  If the Respondent does not prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided in Section IV.E.








G.	FORCE MAJEURE


	1079.  A “force majeure event” is any event beyond the control of the Respondent, their contractors, or any entity controlled by the Respondent that delays the performance of any obligation under this CAFO despite the Respondent’s best efforts to fulfill the obligation.  “Best  efforts” includes anticipating any potential force majeure event and addressing the effects of any such event (a) as it is occurring and (b) after it has occurred, to prevent or minimize any resulting delay to the greatest extent possible.  “Force Majeure” does not include the Respondent’s financial inability to perform any obligation under this CAFO, but does include any delays attributable to the ADEQ’s permitting process.


	10810.  The Respondent shall provide notice orally or by electronic or facsimile transmission as soon as possible, but not later than 72 hours after the time the Respondent first knew of, or by the exercise of due diligence, reasonably should have known of, a claimed force majeure event.  The Respondent shall also provide written notice, as provided in Section IV.H of this CAFO, within seven days of the time the Respondent first knew of, or by the exercise of due diligence, reasonably should have known of, the event.  The notice shall state the anticipated duration of any delay; its cause(s); the Respondent’s past and proposed actions to prevent or minimize any delay; a schedule for carrying out those actions; and the Respondent’s rationale for attributing any delay to a force majeure event.  Failure to give such notice shall preclude the Respondent from asserting any claim of force majeure. 


	10911.  If the Complainant agrees that a force majeure event has occurred, the Complainant may agree to extend the time for the Respondent to perform the affected requirements for the time necessary to complete those obligations.  An extension of time to perform the obligations affected by a force majeure event shall not, by itself, extend the time to perform any other obligation.  Where the Complainant agrees to an extension of time, the appropriate modification shall be made pursuant to Section IV.I of this CAFO.	Comment by Author: Proposed changes to this paragraph not made.  A force majeure event could occur, and the delay attributable to the event may not prevent you from meeting the deadline.


	1120.  If the Complainant does not agree that a force majeure event has occurred, or does not agree to the extension of time sought by the Respondent, the Complainant’s position shall be binding, unless the Respondent invokes Dispute Resolution under Section IV.F of this CAFO.  In any such dispute, the Respondent bear the burden of proving, by a preponderance of the evidence, that each claimed force majeure event is a force majeure event; that the Respondent gave the notice required by the paragraph above, that the force majeure event caused any delay the Respondent’s claimed was attributable to that event; and that the Respondent exercised their reasonable best efforts to prevent or minimize any delay caused by the event.  If the Respondent carries this burden, the delay at issue shall be deemed not to be a violation of the affected obligation of this CAFO.


H.	NOTIFICATION


	1131.  Unless otherwise specified elsewhere in this CAFO, whenever notice is required to be given, whenever a report or other document is required to be forwarded by one party to another, or whenever a submission or demonstration is required to be made, it shall be directed 
to the individuals specified below at the addresses given (in addition to any action specified by law or regulation), unless these individuals or their successors give notice in writing to the other parties that another individual has been designated to receive the communication:


	Complainant:		





	Chief, Compliance Enforcement Section (6EN-HE)


	Hazardous Waste Enforcement Branch


	U.S. EPA, Region 6


	1445 Ross Avenue, Suite 1200


	Dallas, TX  75202-2733


	Attention:  Roxanne King


	Respondent 


	Clean Harbors El Dorado, L.L.C.


	42 Longwater Drive


	Norwell, MA 02061


	Attn:  General Counsel





I.	MODIFICATION 


	1142.  The terms, conditions, and compliance requirements of this CAFO may not 
be modified or amended except as otherwise specified in this CAFO, or upon the written agreement of the Complainant and the Respondent, and approved by the Regional Judicial Officer, and such modification or amendment being filed with the Regional Hearing Clerk.


J.	RETENTION OF ENFORCEMENT RIGHTS


	1153.  EPA does not waive any rights or remedies available to EPA for any other violations by the Respondent of Federal or State laws, regulations, or permitting conditions.	Comment by Author: Proposed change not accepted.  The sentence refers to violations under regulations other than cited in this case.  Payment of the civil penalty only resolves civil penalties for violations alleged in the complaint.  It does not limit other remedies.  40 C.F.R. 22.18(c).  This is also standard language that I use in all of my CAFOs.


	1146.  Except as herein provided, nothing in this CAFO shall limit the power and authority of EPA or the United States to take, direct, or order all actions to protect public health, welfare, or the environment, or prevent, abate or minimize an actual or threatened release of hazardous substances, pollutants, contaminants, hazardous substances on, at or from the Respondent’s  facility.  Furthermore, nothing in this CAFO shall be construed or to prevent or limit EPA's civil and criminal authorities, or that of other Federal, State, or local agencies or departments to obtain penalties or injunctive relief under other Federal, State, or local laws or regulations.	Comment by Author: Proposed change not accepted.  See comment balloon for renumbered Paragraph 113 for explanation.  


	1175.  The Complainant reserves all legal and equitable remedies available to enforce the provisions of this CAFO.  This CAFO shall not be construed to limit the rights of the EPA or United States to obtain penalties or injunctive relief under RCRA or under other federal or state laws, regulations, or permit conditions.  	Comment by Author: Proposed change not accepted. See comment balloon for renumbered Paragraph 113 for explanation. 


	1168.  In any subsequent administrative or judicial proceeding initiated by the Complainant or the United States for injunctive relief, civil penalties, or other appropriate relief relating to this Facility, the Respondent shall not assert, and may not maintain, any defense or claim based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim preclusion, claim-splitting, or other defenses based upon any contention that the claims raised by the Complainant or the United States in the subsequent proceeding were or should have been brought in the instant case, except with respect to claims that have been specifically resolved pursuant to this CAFO.  


	1179.  This CAFO is not a permit, or a modification of any permit, under any federal, State, or local laws or regulations.  The Respondent is responsible for achieving and maintaining complete compliance with all applicable federal, State, and local laws, regulations, and permits.  The Respondent’s compliance with this CAFO shall be no defense to any action commenced pursuant to any such laws, regulations, or permits, except as set forth herein.  The Complainant does not warrant or aver in any manner that the Respondent’s compliance with any aspect of this CAFO will result in compliance with provisions of the RCRA or with any other provisions of federal, State, or local laws, regulations, or permits.


K.	INDEMNIFICATION OF EPA


	11820.  Neither EPA nor the United States Government shall be liable for any injuries or damages to person or property resulting from the acts or omissions of the Respondent, their officers, directors, employees, agents, receivers, trustees, successors, assigns, or contractors 
in carrying out the activities required by this CAFO, nor shall EPA or the United States Government be held out as a party to any contract entered into by the Respondent in carrying out the activities required by this CAFO.


L.	COSTS


	11921.  Each party shall bear its own costs and attorney’s fees.  Furthermore, the Respondent specifically waives its right to seek reimbursement of its costs and attorney’s fees under 5 U.S.C. § 504 and 40 C.F.R. Part 17. 


M.	TERMINATION


	1220.  At such time as the Respondent believes it has completed all of the requirements of this CAFO, they may request that EPA concur whether all of the requirements of this CAFO have been satisfied.  Such request shall be in writing and shall provide the necessary documentation to establish whether there has been full compliance with the terms and conditions of this CAFO.  EPA will respond to said request in writing within ninety (90) days of receipt of the request.  This CAFO shall terminate when all actions required to be taken by this CAFO have been completed, and the Respondent has been notified by the EPA in writing that this CAFO has been satisfied and terminated.  


M.	EFFECTIVE DATE


	1213.  This CAFO, and any subsequent modifications, become effective upon filing with the Regional Hearing Clerk.	



THE UNDERSIGNED PARTIES CONSENT TO THE ENTRY OF THIS CONSENT AGREEMENT AND FINAL ORDER:








FOR THE RESPONDENT:











Date: _________________                            ____________________________			                                                                                                                                  


						Clean Harbors El Dorado, L.L.C.












FOR THE COMPLAINANT:





Date: _________________      	____________________________                                                                                                             


					John Blevins


					Director


					Compliance Assurance and


					  Enforcement Division












V.  FINAL ORDER


	Pursuant to the Section 3008 of RCRA, 42 U.S.C. § 6928, and the Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties, 40 C.F.R. Part 22, the foregoing Consent Agreement is hereby ratified.  This Final Order shall not in any case affect the right or EPA or the United States to pursue appropriate injunctive relief or other equitable relief for criminal sanctions for any violations of law.  This Final Order shall resolve only those causes of action alleged herein.  Nothing in this Final Order shall be construed to waive, extinguish or otherwise affect the Respondent’s (or their officers, agents, servants, employees, successors, or assigns) obligation to comply with all applicable federal, state, and local statutes and regulations, including the regulations that were the subject of this action.  The Respondent is ordered to comply with the Compliance Order and terms of settlement as set forth in the Consent Agreement.  Pursuant to 40 C.F.R. § 22.31(b), this Final Order shall become effective upon filing with the Regional Hearing Clerk.





Date: _________________       		_____________________________


						Patrick Rankin												Regional Judicial Officer






CERTIFICATE OF SERVICE


	I hereby certify that on the _____ day of __________, 2014, the original and one copy of the foregoing Consent Agreement and Final Order (CAFO) was hand delivered to the Regional Hearing Clerk, U.S. EPA - Region 6, 1445 Ross Avenue, Dallas, Texas 75202-2733, and that true and correct copies of the CAFO were sent to the following by Certified Mail – Return Receipt Requested #   


		Michael R. McDonald  


		Assistant General Counsel


		Clean Harbors Environmental Services, Inc.


		P.O. Box 9149


		42 Longwater Drive


		Norwell, MA 02061











				           ______________________________________
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DRAFT - CONFIDENTIAL SETTLEMENT NEGOTATION – MARCH 27, 2014


                                                                                                    Docket No. RCRA-06-2014-0906





UNITED STATES


ENVIRONMENTAL PROTECTION AGENCY


REGION 6


DALLAS, TEXAS





 )


IN THE MATTER OF:			      )   


      )           


CLEAN HARBORS EL DORADO, L.L.C. 	      )          DOCKET NO. RCRA-06-2014-0906      


EL DORADO, ARKANSAS             		      )    


					                  )           


RESPONDENT					)           							


                                                                        	) 





CONSENT AGREEMENT AND FINAL ORDER


                                                                              


	The Director of the Compliance Assurance and Enforcement Division of the United States Environmental Protection Agency (EPA), Region 6 (Complainant), and Clean Harbors 


El Dorado, L.L.C. (Respondent), in the above-referenced proceeding, hereby agree to resolve this matter through the issuance of this Consent Agreement and Final Order (CAFO).


I.  PRELIMINARY STATEMENT





	1.  This proceeding for the assessment of civil penalties and a compliance order is brought by EPA pursuant to Section 3008 of the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. § 6928, as amended by the Hazardous and Solid Waste Amendments of 1984, and is simultaneously commenced and concluded by the issuance of this CAFO pursuant to 40 C.F.R. §§ 22.13(b), 22.18(b)(2) & (3) and 22.37.


	2.  EPA provided notice of this action to the State of Arkansas before issuing this CAFO, as required by Section 3008(a)(2) of RCRA, 42 U.S.C. § 6928(a)(2).


	3.  For the purposes of this proceeding, the Respondent admits the jurisdictional allegations contained in this CAFO; however, the Respondent neither admits nor denies the specific factual allegations contained in this CAFO. 


	4.  The Respondent explicitly waives any right to contest the allegations and any right to appeal the proposed Final Order set forth herein, and waives all defenses which have been raised or could have been raised to the claims set forth in the CAFO.


	5.  Compliance with all the terms and conditions of this CAFO shall resolve only those violations which are set forth herein.


	6.  The Respondent consents to the assessment and payment of the civil penalty in the amount and by the method set forth in this CAFO.


	7.  The Respondent consents to the issuance of this CAFO, including any conditions stated herein and to the issuance of the Compliance Order contained in this CAFO.


II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW





A. 	PRELIMINARY ALLEGATIONS


	8.  “Person” is defined in Section 1004(15) of RCRA, 42 U.S.C. § 6903(15) as “an individual, trust, firm, joint stock company, corporation (including a government corporation), partnership, association, State, municipality, commission, political subdivision of a State, or any interstate body and shall include each department, agency, and instrumentality of the United States.”


	9.  “Person” is defined in Arkansas Pollution Control and Ecology Commission Regulation 23 (APCEC Reg. 23) § 260.10 [40 C.F.R. § 260.10], as “an individual, corporation, company, firm, partnership, association, trust, joint stock company, joint venture, state or federal agency or instrumentality, county, city, town, or municipal authority, trust venture or any other legal entity, or combination of entities however organized.”


	10.  The Respondent is a Delaware limited liability company authorized to do business in the State of Arkansas.


	11.  The Respondent is a “person” as that term is defined in Section 1004(15) of RCRA, 
42 U.S.C. § 6903(15), and APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10].


	12.  “Operator” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] as “an individual or individuals charged with the responsibility of managing or operating a hazardous waste management facility, including the responsibility for assuring the operation of said facility is in accordance with the provisions of this hazardous waste management regulation.”


	13.  “Owner” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10], as “the person who owns a facility or part of a facility.”


	14.  “Owner or operator” is defined in 40 C.F.R. § 270.2, as “the owner or operator of any facility or activity subject to regulation under RCRA.”


	15.  “Facility” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] as meaning “(1) all contiguous land, and structures, other appurtenances, and improvements on the land, used for treating, storing, or disposing of hazardous waste.  A facility may consist of several treatment, storage, or disposal operational units (e.g., one or more landfills, surface impoundments, or combinations of them).”


	16.  The Respondent owns and operates certain real property comprising more than 300 acres located at 309 American Circle in El Dorado, Union County, Arkansas and the structures, other appurtenances, and improvements on the property used for the treatment and storage of hazardous waste (Facility).


	17.  The Respondent’s operations at the Facility include the commercial storage and treatment, by incineration, of a wide variety of hazardous wastes received from offsite generators, including wastes listed as hazardous waste in APCEC Reg. 23 §§ 264.31 & 261.32 


[40 C.F.R. §§ 261.31 and 261.32].  


	18.  The Respondent also generates hazardous wastes as a result of the hazardous waste treatment activities it performs at the Facility.


	19.  The Facility identified in Paragraph 16 is a “facility” as that term is defined by APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10].


	20.  The Respondent is the “owner” and “operator,” of the Facility, as those terms are defined by APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] and 40 C.F.R. § 270.2.


	21.  The Facility has been operated continuously as a commercial hazardous waste management facility since approximately 1980, when Respondent [then known as ENSCO, Inc. (ENSCO)] received interim status authorization under RCRA. 


	22.  ENSCO operated the Facility under RCRA interim status authorization until receiving a final RCRA permit (RCRA Permit 10H) in 1988.  


	23.  In 2001, ENSCO changed its name to Teris, L.L.C., and Arkansas Department of Environmental Quality (ADEQ) transferred RCRA Permit No. 10H to Teris, L.L.C. (d/b/a ENSCO).  


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]	24.  In August 2006, Clean Harbors, Inc. acquired Teris, L.LC., and in 2007, changed its name to Clean Harbors El Dorado, L.L.C.  


	25.  In March 2008, ADEQ issued RCRA Hazardous Waste Renewal Permit No. 


10H-RN1 (RCRA Permit) for the Facility to Clean Harbors El Dorado, L.L.C.  


	26.  The Respondent is authorized under its RCRA Permit to incinerate more than 500 types of wastes listed as hazardous in APCEC Reg. 23 §§ 264.31 & 261.32 [40 C.F.R. §§ 261.31 and 261.32].


	27.   EPA conducted a RCRA compliance inspection of the Facility in May and June 2009 (2009 Inspection).


	28.  EPA conducted a RCRA compliance inspection of the Facility on November 1 - 4, 2011 (2011 Inspection). 


B.	VIOLATIONS


	Count 1 - Failure to Make a Hazardous Waste Determination (APCEC Reg. 23 


	§ 262.11 [40 C.F.R. § 262.11]





	29.  Pursuant to APCEC Reg. 23 § 262.11 [40 C.F.R. § 262.11], a person who generates a solid waste, as defined in APCEC Reg. 23 § 261.2, must determine if that waste is a hazardous waste using the following method:  


(a) He should first determine if the waste is excluded from regulation under § 261.4.  


	(b) He must then determine if the waste is listed as a hazardous waste in Subsection D of § 261.   


	(c) For purposes of compliance with § 268, or if the waste is not listed in Subsection D of § 261, the generator must then determine whether the waste is identified in Subsection C of 


§ 261 by either: 


(1) Testing the waste according to the methods set forth in Subsection C of § 261, or according to an equivalent method approved by the Commission under § 260.21; or


 


(2) Applying knowledge of the hazard characteristic of the waste in light of the materials or the processes used. 


 


	(d) If the waste is determined to be hazardous, the generator must refer to sections 264, 265, 266, 267, 268, and 273 of this regulation for possible exclusions or restrictions pertaining to management of his specific waste.


	30.  “Generator” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] as “any person, by site, whose act or process produces hazardous waste identified or listed in Section 261 of this regulation or whose act first causes a hazardous waste to become subject to regulation.”


	31.  In the regular course of its commercial hazardous waste management operations at the Facility, the Respondent generates solid waste as defined by APCEC Reg. 23 § 261.2 


[40 C.F.R. § 261.2].


	32.  The Respondent is subject to regulations applicable to generators of solid and hazardous waste, including the requirement under APCEC Reg. 23 § 262.11 [40 C.F.R. 


§ 262.11] to make a hazardous waste determination for each solid waste generated by the Facility. 


	33.  The Respondent uses a system of air pollution control devices to treat exhaust generated by the Facility’s hazardous waste incinerator.  In 2003, the Respondent began operating a saturator (an air pollution control device) to treat exhaust from the Facility’s hazardous waste incinerator.  The saturator cools and condenses the incinerator exhaust and generates waste sludge comprised of a mixture of liquids and solids (“Saturator Sludge”).


	34.  APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] defines “sludge” as “any solid, 


semi-solid, or liquid waste generated from a municipal, commercial, or industrial wastewater treatment plant, water supply treatment plant, or air pollution control facility exclusive of the treated effluent from a wastewater treatment plant.”


	35.  The Saturator Sludge is a “sludge” as that term is defined by APCEC Reg. 23 


§ 260.10 [40 C.F.R. § 260.10].


	36.  APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] defines “treatment” as “any method, technique, or process, including neutralization, designed to change the physical, chemical, or biological character or composition of any hazardous waste so as to neutralize such waste, or so as to recover energy or material resources from the waste, or so as to render such waste non-hazardous, or less hazardous; safer to transport, store, or dispose of; or amenable for recovery, amenable for storage, or reduced in volume.” 


	37.  Since 2003, the Respondent has treated the Saturator Sludge in an area of the Facility called the “Brine Unit.”  Treatment of the Saturator Sludge in the Brine Unit includes removal of solids by filtration, precipitation and removal of metals, and volume reduction by heating and evaporation.  After it is treated in the Brine Unit, the Saturator Sludge is a concentrated calcium chloride brine (“Saturator Brine”).  


	38.  From on or about 2003 through February 2012, the Respondent sold the Saturator Brine for use as drilling fluid and make up water in oil and gas well drilling, completion and remediation applications.  


	39.  APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] defines “disposal” as “the discharge, deposit, injection, dumping, spilling, leaking, or placing of any solid waste or hazardous waste into or on any land or water so that such solid waste or hazardous waste or any constituent thereof may enter the environment or be emitted into the air or discharged into any waters, including ground waters.” 	


	40.  APCEC Reg. 23 § 261.2(a)(1)(A) [40 C.F.R. § 261.2(a)(1)(A)] defines “solid waste” as “any discarded material that is not excluded by § 261.4(a) or that is not excluded by a variance granted under §§ 260.30 and 260.31.”     


	41.  APCEC Reg. 23 § 261.2(a)(2) [40 C.F.R. § 261.2(a)(2)] defines “discarded material” as “any material which is:  (i) “[a]bandoned”, as explained in paragraph (b) of this section; or   (ii) “[r]ecycled”, as explained in paragraph (c) of this section; (iii) [c]onsidered “inherently waste-like”, as explained in paragraph (d) of this section; or (iv) [a] “military munition” identified as a solid waste in § 266.202.


	42.  Pursuant to APCEC Reg. 23 § 261.2(b) [40 C.F.R. § 261.2(b)], “materials are solid waste if they are “abandoned” by being:  (1) [d]isposed of; or (2) [b]urned or incinerated; or (3) [a]ccumulated, stored, or treated (but not recycled) before or in lieu of being abandoned by being disposed of, burned, or incinerated.”


	43.  Pursuant to APCEC Reg. 23 § 261.2(c) [40 C.F.R. § 261.2(c)] “materials are solid wastes if they are “recycled” – or accumulated, stored, or treated before recycling – as specified in paragraphs (c)(1) through (4) of this section.”


	44.  The Saturator Sludge is “discarded material” as defined by APCEC Reg. 23 
§ 261.2(a)(2) [40 C.F.R. § 261.2(a)(2)] and is not excluded from the definition of solid waste by APCEC Reg. 23 § 261.4(a) [40 C.F.R. § 261.4(a)] or by a variance under APCEC Reg. 23 
§ 260.30 or § 260.31 [40 C.F.R. § 260.30 or § 260.31]. 


	45.  Pursuant to APCEC Reg. 23 § 261.2(b) [40 C.F.R. § 261.2(b)], the Saturator Sludge is solid waste because it is “abandoned” by being “treated” in the Brine Unit before being “disposed of.”


	46.  Pursuant to APCEC Reg. 23 § 261.2(c)(1) [40 C.F.R. § 261.2(c)(1)], the Saturator Sludge is a solid waste when it is recycled and sold for use as an oil and gas well drilling fluid or make up water because it is recycled to make a product that is applied to or placed on the land.


	47.  Pursuant to APCEC Reg. 23 § 261.2(e)(2) [40 C.F.R. § 261.2(e)(2)], because the use or reuse of the Saturator Sludge to make oil and gas well drilling fluid or make up water is a use to make a product that is applied to the land, the Saturator Sludge is not excluded from the definition of solid waste by APCEC Reg. 23 § 261.2(e)(1) [40 C.F.R. § 261.2(e)(1)].


	48.  Pursuant to APCEC Reg. 23 § 261.3(a) [40 C.F.R. § 261.3(a)], “hazardous waste” is a solid waste if it exhibits any of the characteristics of hazardous waste (ignitability, corrosivity, reactivity, or toxicity) identified in Subsection C of Section 261 (§§ 261.20-261.24), is a listed hazardous waste pursuant to Subsection D of Section 261 (§§ 261.30-261.37), or is a mixture of a solid waste and one or more hazardous wastes.


	49.  Pursuant to the “derived from rule” in APCEC Reg. 23 § 261.3(c) [40 C.F.R. 


§ 261.3(c)], “[u]nless and until it meets the criteria of paragraph (d) of this section:  (1) a hazardous waste will remain a hazardous waste.   (2)(i) Except as otherwise provided in paragraph (c)(2)(ii), (g) or (h) of this subsection, any solid waste generated from the treatment, storage, or disposal of a hazardous waste, including any sludge, spill residue, ash, emission control dust, or leachate (but not including precipitation run-off) is a hazardous waste.”


  	50.  The Saturator Sludge is a solid waste generated from the treatment, by incineration, of a wide variety of listed and characteristic hazardous wastes.  It is a listed hazardous waste under the “derived-from rule” in APCEC Reg. 23 § 261.3(c) [40 C.F.R. § 261.3(c)].


	51.  The Respondent has failed to make a hazardous waste determination of the Saturator Sludge as required by APCEC Reg. 23 § 262.11 [40 C.F.R. § 262.11].


	52.  Therefore, the Respondent has violated APCEC Reg. 23 § 262.11 [40 C.F.R. 


§ 262.11] by failing to make a hazardous waste determination.


	Count 2 - Unpermitted Hazardous Waste Storage and Treatment in the Brine Unit 	(RCRA Section 3005(a) and (e), APCEC Reg. 23 § 270.1 [40 C.F.R. § 270.1])





	53.  Pursuant to Sections 3005(a) and (e) of RCRA, 42 U.S.C. § 6925(a) and (e), and APCEC Reg. 23 § 270.1 [40 C.F.R. § 270.1], a RCRA permit or interim status is required for the treatment, storage or disposal of hazardous waste.


	54.  APCEC Reg. 23 § 270.1(c) [40 C.F.R. § 270.1(c)] provides, in part: “RCRA requires a permit for the “treatment,” “storage” and “disposal” of any “hazardous waste” as identified or listed in § 261 of this regulation.  Owners and operators of hazardous waste management units must have permits during the active life (including the closure period) of the unit. . . .”  


	55.  The Respondent’s operation of the Brine Unit involves treatment of the Saturator Sludge in one or more hazardous waste management units.


	56.  Hazardous waste treatment activities in the Brine Unit include the use of tanks, presses and other equipment to remove solids and some of the toxic metals from the Saturator Sludge by processes including filtration and precipitation, and to reduce the volume of the Saturator Sludge by processes including heating and evaporation.


	57.  Pursuant to Module I.A. of the Respondent’s RCRA Permit, “[a]ny storage/ treatment/ disposal of hazardous waste which requires a permit and which is not specifically authorized in this Permit is prohibited.”  


	58.  The Respondent did not apply for or obtain authorization under its RCRA Permit to treat hazardous waste in the Brine Unit.


	59.  Since approximately 2003, the Respondent has stored and treated Saturator Sludge in tanks and equipment in the Brine Unit without authorization under its RCRA Permit.


	60.  Therefore, the Respondent has violated RCRA § 3005(a) and (e), 42 U.S.C. 


§ 6925(a) and (e), and APCEC Reg. 23 § 270.1(c) [40 C.F.R. § 270.1(c)] by storing and treating Saturator Sludge in tanks and equipment in the Brine Unit without authorization under its RCRA Permit.


	Count 3 - Failure to Comply with Land Disposal Restrictions (APCEC Reg. 23 	Section 268 Subsection A [40 C.F.R. Part 268 Subpart A])





	61.  APCEC Reg. 23 Section 268 [40 C.F.R. Part 268] restricts land disposal of certain hazardous wastes and provides requirements which apply to persons who generate or transport hazardous waste and owners and operators of hazardous waste treatment, storage, or disposal facilities.  


	62.  The Respondent is required to comply with requirements for generators and treatment facilities in APCEC Reg. 23 Section 268, Subsection A [40 C.F.R. Part 268, Subpart A] with respect to its management of the Saturator Sludge and the Saturator Brine.


	63.  APCEC Reg. 23 § 268.2(c) [40 C.F.R. § 268.2(c)] defines “land disposal” as placement in or on the land, except in a corrective action management unit or staging pile, and includes, but is not limited to, placement in a landfill, surface impoundment, waste pile, injection well, land treatment facility, salt dome formation, salt bed formation, underground mine or cave, or placement in a concrete vault, or bunker intended for disposal purposes.


	64.  Use of the Saturator Sludge to make an oil and gas well drilling fluid or make up water results in “land disposal” as defined by APCEC Reg. 23 § 268.2(c) [40 C.F.R. § 268.2(c)].


	65.  APCEC Reg. 23 § 268.7(a)(1) [40 C.F.R. § 268.7(a)(1)] requires a generator of hazardous waste to determine if the waste must be treated before it can be land disposed by determining if the hazardous waste meets the treatment standards for land disposal in APCEC Reg. 23 §§ 268.40, 268.45, or 268.49 [40 C.F.R. §§ 268.40, 268.45, or 268.49].


	66.  The Respondent has failed to determine if the Saturator Brine or the Saturator Sludge must be treated before land disposal.  Therefore, the Respondent has violated APCEC 
Reg. 23 § 268.7(a)(1) [40 C.F.R. § 268.7(a)(1)].


	67.  APCEC Reg. 23 § 268.7(a)(8) [40 C.F.R. § 268.7(a)(8)] requires generators to “retain on-site a copy of all notices, certifications, waste analysis data, and other documentation produced pursuant to this section for at least three years from the date that the waste that is the subject of such documentation was last sent to on-site or off-site treatment, storage, or        disposal . . . .”  


	68.  The Respondent has failed to generate or maintain records required by APCEC 
Reg. 23 § 268.7(a)(8) [40 C.F.R. § 268.7(a)(8)], including determinations of whether the Saturator Sludge or Saturator Brine meet applicable land disposal treatment standards.  Therefore, Respondent has violated APCEC Reg. 23 § 268.7(a)(8) [40 C.F.R. § 268.7(a)(8)].


	69.  APCEC Reg. 23 § 268.7(b)(1) & (2) [40 C.F.R. § 268.7(b)(1) & (2)] requires a treatment facility to determine if its hazardous waste must be treated before it can be land disposed by determining if the hazardous waste meets the treatment standards for land disposal.  


	70.  The Respondent failed to determine if the Saturator Brine must be treated before land disposal.  Therefore, the Respondent has violated APCEC Reg. 23 § 268.7(b)(1) & (2) 


[40 C.F.R. § 268.7(b)(1) & (2)].


	71.  APCEC Reg. 23 § 268.7(b)(3) & (4) [40 C.F.R. § 268.7(b)(3) & (4)], require treatment facilities to provide an initial land disposal restriction (“LDR”) notification and certification when sending waste to a land disposal facility and to keep a copy of the notification and certification in the treatment facility’s file.


	72.  Since it began operating the Brine Unit in 2003, the Respondent has failed to provide the required LDR notification and certification to parties purchasing or using the Saturator Brine.  Therefore, Respondent has violated APCEC Reg. 23 § 268.7(b)(3) &(4) [40 C.F.R. § 68.7(b)(3) & (4)].








	Count 4 - Failure to Comply with Air Emission Standards for Permitted Hazardous 	Waste Tanks (APCEC Reg. 23 Section 264 Subsection CC [40 C.F.R. Part 264 	Subpart CC])





	73.  At the Facility, the Respondent treats, stores or disposes of hazardous waste that contains at least 10 percent organic compounds and has a volatile organic content of greater than 500 parts per million by weight.


	74.  As the owner and operator of the Facility, and under Module II.R.1 of its RCRA Permit, the Respondent is required to comply with APCEC Reg. 23 Section 264 Subsection CC 
[40 C.F.R. Part 264 Subpart CC governing air emissions from tanks, surface impoundments and containers, with respect to its storage and treatment of hazardous waste in tanks at the Facility.


	75.  APCEC Reg. 23 § 264.1084 [40 C.F.R. § 264.1084] provides standards that apply to the control of air pollutant emissions from hazardous waste storage and treatment tanks.  


	76.  The Respondent is required, pursuant to APCEC Reg. 23 § 264.1084(b)(2) 


[40 C.F.R. § 264.1084], to control air pollutant emissions from its permitted hazardous waste storage tanks by using Tank Level 2 controls in accordance with APCEC Reg. 23 § 264.1084(d) [40 C.F.R. § 264.1084(d)].


	77.  Pursuant to APCEC Reg. 23 § 264.1084(d)(3) [40 C.F.R. § 264.1084(d)(3)],  “[o]wners and operators controlling air pollutant emissions from a tank using Tank Level 2 controls shall use one of the following tanks: . . .  (3) [a] tank vented through a closed-vent system to a control device in accordance with the requirements specified in paragraph (g) of this section.”


	78.  Pursuant to APCEC Reg. 23 § 264.1084(g)(1)(iv) [40 C.F.R. § 264.1084(g)(1)(iv)], “a closed-vent system and control device shall be designed and operated in accordance with the requirements of § 264.1087 of this subsection.”


	79.  Pursuant to APCEC Reg. 23 § 264.1084(g)(3)(ii) [40 C.F.R. § 264.1084(g)(3)(ii)], “[t]he owner or operator shall inspect and monitor the air emission control equipment in accordance with the following procedures: . . . (ii) The closed-vent system and control device shall be inspected and monitored by the owner or operator in accordance with the procedures specified in § 264.1087 of this subsection.”


	80.  APCEC Reg. 23 § 264.1087 [40 C.F.R. § 264.1087] provides requirements applicable to each closed-vent system and control device used to control air emissions in accordance with Subsection CC.


	81.  Pursuant to APCEC Reg. 23 § 264.1087(c)(1) [40 C.F.R. § 264.1087(c)(1)], the control device shall meet the following requirements:  “(1) the control device shall be one of the following devices:  (i) [a] control device designed and operated to reduce the total organic content of the inlet vapor stream vented to the control device by at least 95 percent by weight; (ii) [a]n enclosed combustion device designed and operated in accordance with the requirements of § 264.1033(c) of this part; or (iii) [a] flare designed and operated in accordance with the requirements of § 264.1033(d) of this part.”


	82.  The Respondent uses carbon adsorption systems (carbon canisters) installed on its permitted hazardous waste storage and treatment tanks as a control device to comply with APCEC Reg. 23 § 264.1087(c)(1) [40 C.F.R. § 264.1087(1)]. 


	83.  Pursuant to APCEC Reg. 23 § 264.1087(c)(3)(i) [40 C.F.R. § 264.1087(c)(3)(i)], the “owner or operator using a carbon adsorption system to comply with paragraph (c)(1) of this section shall operate and maintain the control device in accordance with the following requirements:  (i) Following the initial startup of the control device, all activated carbon in the control device shall be replaced with fresh carbon on a regular basis in accordance with the requirements of § 264.1033(g) or § 264.1033(h) of this part.”


	84.  APCEC Reg. 23 § 264.1033(h)(1) [40 C.F.R. § 264.1033(h)] provides requirements applicable to carbon canisters that do not regenerate the carbon bed directly onsite in the control device.


	85.  The carbon canisters the Respondent uses do not regenerate the carbon bed directly onsite in the control device.


	86.  Pursuant to APCEC Reg. 23 § 264.1033(h) [40 C.F.R. § 264.1033(h)], “[a]n owner or operator using a carbon adsorption system such as a carbon canister that does not regenerate the carbon bed directly onsite in the control device shall replace the existing carbon in the control device with fresh carbon on a regular basis by using one of the following procedures:  (1) Monitor the concentration level of the organic compounds in the exhaust vent stream from the carbon adsorption system on a regular schedule, and replace the existing carbon with fresh carbon immediately when carbon breakthrough is indicated.  The monitoring frequency shall be daily or at an interval no greater than 20 percent of the time required to consume the total carbon working capacity established as a requirement of § 264.1035(b)(4)(iii)(G), whichever is longer. (2) Replace the existing carbon with fresh carbon at a regular, predetermined time interval that is less than the design carbon replacement interval established as a requirement of 
§ 264.1035(b)(4)(iii)(G).”


	  87.  From at least 2009 until February 2013, the Respondent failed to monitor carbon canisters on one or more of its permitted hazardous waste storage tanks daily or at a frequency no greater than 20% of the time required to consume the total carbon working capacity of the canister established as a requirement of APCEC Reg. 23 § 264.1035(b)(4)(iii)(G) 
[40 C.F.R. § 264.1035(b)(4)(iii)(G)].


	88.  From January 7, 2009 through November 29, 2011, there were 44 instances totaling 77 days where the Respondent failed to replace spent carbon with fresh carbon in its carbon canisters immediately when monitoring results indicated carbon breakthrough had occurred.  


	89.  Therefore, the Respondent has violated APCEC Reg. 23 §§ 264.1087(c)(3)(i) & 264.1033(h) [40 C.F.R. §§ 264.1087(c)(3)(i) & 264.1033(h)].


III.  COMPLIANCE ORDER


	90.  Pursuant to Section 3008(a) of RCRA, 42 U.S.C. § 6928(a), the Respondent is hereby ORDERED to take the following actions and provide evidence of compliance within the 
time period specified below:


	A.  RCRA Permit Modification


	1.  Within ninety (90) days of the effective date of this CAFO, the Respondent shall submit to ADEQ, with a copy to EPA, an application for a RCRA Permit Modification to permit the Brine Unit in accordance with APCEC Regulation 23 §§ 270.10 – 270.16, 270.23 – 270.25, 270.27, and 270.30 – 270.33 [40 C.F.R. §§ 270.10 – 270.16, 270.23 – 270.25, 270.27, and 270.30 – 270.33].  The Brine Unit includes the following equipment, which the Respondent shall include its Permit Application:


	a.  Clarifier Tank 108TNK563A;


	b.  Clarifier Tank 108TNK563;


	c.  Frac 1 108TNK594 Brine Storage;


	d.  Frac 2 108TNK595 Brine Storage;


	e.  Frac 3 108TNK542;


	f.  Frac 4 108TNK633 Finished Brine;


	g.  Brine Unit Skid consisting of the Heat Exchanger and Vapor Body system with 	supporting circulating pumps;


	






	h.  Brine Building consisting control room and 3 filter presses (New Jersey, JWI 1 and 	JWI 2); and


	i.  Containment liner system.





	2.  The permit application shall also include relevant requirements of APCEC Regulation 23 § 264, §§ I through O and AA through CC, and Regulation 23 § 270 [40 C.F.R. Part 264, Subparts I through O and AA through CC, and 40 C.F.R. Part 270] that are appropriate for permitting any miscellaneous units that are part of the Brine Unit. 


	3.  The Respondent shall also request that the issued RCRA permit modification include the following:


	a.  Appropriate recordkeeping and reporting requirements; and


	b.  Any applicable risk-based terms and conditions necessary to protect human health and the environment.  


	4.  The failure to timely submit a Permit Modification to ADEQ and EPA within the deadline set forth in Paragraph 90.A.1 shall result in the termination of the Respondent’s authorization to operate the Brine Unit unless that deadline has been extended pursuant to Section IV.G (Force Majeure).


	5.  The Respondent must respond to any Notice of Deficiency (NOD), with a copy to EPA, within the time period specified by the ADEQ.  In the event that the Respondent fails to submit a timely and complete NOD response, the Respondent’s authorization to operate the Brine Unit shall terminate on the NOD response deadline unless that deadline has been extended pursuant to Section IV.G (Force Majeure).


	6.  By no later than fifteen (15) months one year from the effective date of this CAFO, the Respondent must complete all permitting requirements and obtain issuance from ADEQ of a final RCRA Permit for the Brine Unit.  In the event that ADEQ does not issue a RCRA Permit for the Brine Unit by the above deadline, the Respondent’s authorization to operate the Brine Unit terminates on that date, unless that deadline has been extended pursuant to Section IV.G (Force Majeure).  The Respondent may seek relief under the provisions of Section IV.G of this CAFO (Force Majeure) for any delay in the performance of any such obligations resulting from a failure to obtain, or a delay in obtaining, any permit or approval required to fulfill such obligation, if the Respondent has submitted a timely and complete application and has taken all other actions necessary to obtain such permit or approval.


	B.  EPA Review and Comment on RCRA Permit


	1.  Nothing in this CAFO shall limit EPA’s rights under applicable environmental laws or regulations, including, but not limited to, Section 3005(c)(3) of RCRA, 42 U.S.C. § 6925(c)(3), 


40 C.F.R. § 270.32 and 40 C.F.R. § 271.19, to review, comment, and incorporate appropriate requirements of Regulation 23, § 264 [40 C.F.R. Part 264] directly into the permit or establish other permit conditions that are based on those parts; or take action under Section 3008(a)(3) of RCRA, 42 U.S.C. § 6928(a)(3), against the Respondent on the ground that the RCRA permit for the Brine Unit does not comply with a condition that the EPA Region 6 Regional Administrator in commenting on the permit application or draft permit stated was necessary to implement approved State program requirements, whether or not that condition was included in the issued permit.  If the Respondent disputes an action taken by EPA pursuant to 40 C.F.R. § 270.32 or 


40 C.F.R. § 271.19, the Defendant may invoke Dispute Resolution in accordance with Section IV.F of this CAFO. 


	C.  Brine Unit Upgrades


	1.  Within fifteen (15) months of the effective date of this CAFO, the Respondent shall complete the following activities at the Brine Unit:


	a.  Complete replacement of the containment liner including expansion of the liner to 	include the 20’ x 20’ basin under brine building;


	b.  Refurbishment of the floor drains and FRP piping in the brine building;


	c.  Repair of containment berms at ground level of brine building;


	d.  Add wall siding to certain areas of the brine building to prevent rain water from 	entering building;


	e.  Replace both supply and return cooling tower water lines;


	f.  Add cover to Hot Well tank;


	g.  Add drip/containment pans by circulation pumps;


	h.  Add splash shields to filter press;


	i.  Repair high level alarms on tanks; and


	j.  Repair general leakage to pumps, valves, and seals.





	D.  Submissions


	1.  In all instances in which this Compliance Order requires written submissions to EPA and ADEQ, each submission must be accompanied by the following certification:


“I certify under penalty of law to the best of my knowledge and belief, that the information contained in or accompanying this submission is true, accurate and complete.  I am aware that there are significant penalties for submitting false information, including the possibility of fine and imprisonment for knowing violations.”





All submissions must be certified on behalf of the Respondent by the signature of a person authorized to sign a permit application or a report under 40 C.F.R. § 270.11.


IV.  TERMS OF SETTLEMENT


A.	CIVIL PENALTY


	91.  Pursuant to the authority granted in Section 3008 of RCRA, 42 U.S.C. § 6928, and upon consideration of the entire record herein, including the Findings of Fact and Conclusions of Law, which are hereby adopted and made a part hereof, and upon consideration of the seriousness of the alleged violations, the Respondent’s good faith efforts to comply with the applicable regulations, and the June 2003 RCRA Civil Penalty Policy, it is hereby ORDERED 






that the Respondent Clean Harbors El Dorado, L.L.C. be assessed a civil penalty of FIVE  HUNDRED EIGHTY-ONE THOUSAND, TWO HUNDRED THIRTY-SIX DOLLARS ($581,236).  The Respondent shall pay the assessed civil penalty within thirty (30) days of the effective date of this CAFO.  


	92.  The Respondent shall pay the assessed civil penalty by certified check, cashier’s check, or wire transfer, made payable to “Treasurer, United States of America, EPA - Region 6”.  Payment shall be remitted in one of three (3) ways:  regular U.S. Postal mail (including certified mail), overnight mail, or wire transfer.  For regular U.S. Postal mail, U.S. Postal Service certified mail, or U.S. Postal Service express mail, the check(s) should be remitted to:


		U.S. Environmental Protection Agency 


		Fines and Penalties


		Cincinnati Finance Center


		P.O. Box 979077


		St. Louis, MO 63197-9000





	For overnight mail (non-U.S. Postal Service, e.g. Fed Ex), the check(s) should be remitted to:


		U.S. Bank


		Government Lockbox 979077 


		US EPA Fines & Penalties


		1005 Convention Plaza


		SL-MO-C2-GL


		St. Louis, MO  63101


		Phone No. (314) 418-1028





	For wire transfer, the payment should be remitted to:





		Federal Reserve Bank of New York


		ABA:  021030004


		Account No. 68010727


		SWIFT address = FRNYUS33


		33 Liberty Street


		New York, NY 10045


		Field Tag 4200 of the Fedwire message should read 


		“D 68010727 Environmental Protection Agency”


PLEASE NOTE:  Docket number RCRA-06-2014-0906 shall be clearly typed on the respective checks to ensure proper credit.  If payment is made by check, the check shall also be accompanied by a transmittal letter and shall reference the Respondent’s name and address, the case name, and docket number of the CAFO.  If payment is made by wire transfer, the wire transfer instructions shall reference the Respondent’s name and address, the case name, and docket number of the CAFO.  The Respondent shall also send a simultaneous notice of such payment, including a copy of the check and transmittal letter, or wire transfer instructions to the following:


		Chief, Compliance Enforcement Section (6EN-HE)


		Hazardous Waste Enforcement Branch


		U.S. EPA, Region 6


		1445 Ross Avenue, Suite 1200


		Dallas, TX  75202-2733





		Lorena Vaughn


		Regional Hearing Clerk (6RC-D)


		U.S. EPA, Region 6


		1445 Ross Avenue, Suite 1200


		Dallas, TX 75202-2733





The Respondent’s adherence to this request will ensure proper credit is given when penalties are received in the Region.


	93.  The Respondent agrees not to claim or attempt to claim a federal income tax deduction or credit covering all or any part of the civil penalty paid to the United States Treasurer.


	94.  Pursuant to 31 U.S.C. § 3717 and 40 C.F.R. § 13.11, unless otherwise prohibited by law, EPA will assess interest and late payment penalties on outstanding debts owed to the United States and a charge to cover the costs of processing and handling a delinquent claim.  Interest on the civil penalty assessed in this CAFO will begin to accrue thirty (30) days after the effective date of the CAFO and will be recovered by EPA on any amount of the civil penalty that is not paid by the respective due date.  Interest will be assessed at the rate of the United States Treasury tax and loan rate in accordance with 40 C.F.R. § 13.11(a).  Moreover, the costs of the Agency’s administrative handling of overdue debts will be charged and assessed monthly throughout the period the debt is overdue.  See 40 C.F.R. § 13.11(b).


	95.  EPA will also assess a $15.00 administrative handling charge for administrative costs on unpaid penalties for the first thirty (30) day period after the payment is due and an additional $15.00 for each subsequent thirty (30) day period that the penalty remains unpaid.  In addition, a penalty charge of up to six percent per year will be assessed monthly on any portion of the debt which remains delinquent more than ninety (90) days.  See 40 C.F.R. § 13.11(c).  Should a penalty charge on the debt be required, it shall accrue from the first day payment is delinquent.  See 31 C.F.R. § 901.9(d).  Other penalties for failure to make a payment may also apply.


B.  	PARTIES BOUND


	96.  The provisions of this CAFO shall apply to and be binding upon the parties to this action, their officers, directors, agents, employees, successors, and assigns.  The undersigned representative of each party to this CAFO certifies that he or she is fully authorized by the party whom he or she represents to enter into the terms and conditions of this CAFO and to execute and to legally bind that party to it.


C.	ADDITIONAL REQUIREMENTS 


	97.  The Respondent shall undertake the following additional requirements:


	A.  Within twenty-four (24) months of the effective date of this CAFO, the Respondent shall complete Tank Venting System Project as set forth below.  The purpose of the Tank Venting System Project is to vent the tanks listed in Paragraph 97.B below to the secondary combustion chamber of the facility’s hazardous waste incinerator.


	B.  The following tanks shall be vented to the secondary combustion chamber of the facility’s hazardous waste incinerator.


Tank Number		Location/Designation		Volume


2			Lower tank farm west		153,332 gallons


3			Lower tank farm west		153,332 gallons


4			Lower tank farm west		153,332 gallons


8			Lower tank farm east		54,882 gallons


9			Lower tank farm east		54,882 gallons


10			Lower tank farm east		54,882 gallons


11			Lower tank farm east		54,882 gallons


12			Day feed tank farm		20,726 gallons


13			Day feed tank farm		20,726 gallons


14 			Day feed tank farm		20,726 gallons


15 			Day feed tank farm		20,726 gallons


602			Day feed tank farm		20,726 gallons


603			Day feed tank farm		20,726 gallons


604			Day feed tank farm		20,726 gallons


605    			Day feed tank farm		20,726 gallons


606			Day feed tank farm		20,726 gallons


608			Day feed tank farm		20,726 gallons


609			Day feed tank farm		20,726 gallons





	C.  Each tank will have a flame arrester mounted on its top, with a pressure/vacuum relief vent (conservation vent) is mounted on top of the flame arrester.  The manifold line will be connected to the Conservation Vent.  The manifold line will allow the vapors to be drafted toward the SCC.  Each tank will vent the vapors into the manifold independently as the vapor pressure is each tank demands.   Under normal conditions, all vapors will be drafted toward the SCC by the 600 fan.  In the case of failure of the 600 fan the vapors will be drafted toward the Central Carbon system by a dedicated fan.  In the case of a planned shutdown for maintenance, the vapors will be drafted toward the Central Carbon system by a dedicated fan.  


	D.  The Central Carbon system will be comprised of two 3000# carbon filter tanks and two 400# Siemens carbon filters.  If needed, the vapors are drafted by the dedicated Central Carbon System fan toward either the north or south 3000# carbon filter tanks for VOC capture.  The two 3000# tanks allow for extra capacity if carbon change-out is required.  An additional backup is also available by using the two 400# carbon filters.


	E.  The Respondent may seek relief under the provisions of Section IV.G of this CAFO (Force Majeure) for any delay in the performance of any such obligations resulting from a failure to obtain, or a delay in obtaining, any permit or approval required to fulfill such obligation, if the Respondent has submitted a timely and complete application and has taken all other actions necessary to obtain such permit or approval.


D.	STATUS REPORTS


	98.  The Respondent shall submit quarterly reports to EPA until the Respondent has completed all activities required by this CAFO.  The quarterly reports are due on May 1 (for  the period from January 1 – March 31), August 1 (for the period from April 1 – June 30), November 1 (for the period from July 1 – September 30), and February 1 (for the period from October 1 – December 31).   Upon completion of all activities required by this CAFO, the Respondent shall submit a Final Status Report within thirty (30) days from completion of the final activity.  The Status Reports will cover the activities set forth in Sections III and IV.C, and shall include, at a minimum, the following information:


	A.  A description and estimate of the percentage of the work completed;


	B.  Summaries of all contacts with representatives of the local community, public interest groups, ADEQ, or other State governmental agencies during the reporting period that relate to activities set forth in Sections III and IV.C;


	C.  Summaries of all problems or potential problems encountered during the reporting period; and


	D.  Projected work for the next reporting period. 


       	E.  The Status Reports must be accompanied by the following certification:


“I certify under penalty of law to the best of my knowledge and belief, that the information contained in or accompanying this submission is true, accurate and complete.  I am aware that there are significant penalties for submitting false information, including the possibility of fine and imprisonment for knowing violations.”





All submissions must be certified on behalf of the Respondent by the signature of a person authorized to sign a permit application or a report under 40 C.F.R. § 270.11.


	F.  The reports required under this Section shall be sent to the following:


	Guy Tidmore, Chief	


	Compliance Enforcement Section (6EN-HE)


	Hazardous Waste Enforcement Branch


	U.S. EPA, Region 6


	1445 Ross Avenue, Suite 1200


	Dallas, TX  75202-2733


	Attention:  Roxanne King


	


E.  	STIPULATED PENALTIES   


	99.  In addition to any other remedies or sanctions available to EPA, the Respondent shall pay stipulated penalties in the following amounts for each day during which each failure or refusal to comply with the requirements of this CAFO continues:


	Period of Noncompliance			Penalty Per Violation Per Day


	1st through 15th day		     			     $ 1,500


	16th through 30th day					     $ 2,500


	31st day and beyond					     $ 5,000





Penalties shall accrue from the date of the noncompliance until the date the violation is corrected, as determined by EPA.


	100.  The Respondent shall pay stipulated penalties not more than fifteen (15) days after receipt of written demand by EPA for such penalties.  Method of payment shall be in accordance with the provisions of Paragraph 92 herein.  Interest and late charges shall be paid as stated in Paragraphs 94 - 95 herein.


	101.  Nothing in this agreement shall be construed as prohibiting, altering, or in any way limiting the ability of EPA to seek any other remedies or sanctions available by virtue of the Respondent’s violation of this CAFO or of the statutes and regulations upon which this agreement is based, or for the Respondent’s violation of any applicable provision of law. 


F.	DISPUTE RESOLUTION 


	102.  If the Respondent objects to any decision or directive of EPA in regard to Section III or IV.C, the Respondent shall notify the following persons in writing of its objections, and the basis for those objections, within thirty (30) calendar days of receipt of EPA’s decision or directive:


		Associate Director


		Hazardous Waste Enforcement Branch (6EN-H)


		Compliance Assurance and Enforcement Division


		U.S. EPA - Region 6


		1445 Ross Avenue


		Dallas, TX 75202-2733





		Chief, RCRA Enforcement Branch (6RC-ER)


		Office of Regional Counsel


		U.S. EPA - Region 6


		1445 Ross Avenue


		Dallas, TX 75202-2733





	103.  The Associate Director of the Hazardous Waste Enforcement Branch or his/her designee (Associate Director), and the Respondent shall then have an additional thirty (30) calendar days from EPA’s receipt of the Respondent’s written objections to attempt to resolve the dispute.  If an agreement is reached between the Associate Director and the Respondent, the agreement shall be reduced to writing and signed by the Associate Director and the Respondent and incorporated by reference into this CAFO.


	104.  If no agreement is reached between the Associate Director and the Respondent within that time period, the dispute shall be submitted to the Director of the Compliance Assurance and Enforcement Division or his/her designee (Division Director).  The Division Director and the Respondent shall then have a second 30-day period to resolve the dispute.  If an agreement is reached between the Division Director and the Respondent, the resolution shall be reduced to writing and signed by the Division Director and the Respondent and incorporated by reference into this CAFO.  If the Division Director and the Respondent are unable to reach agreement within this second 30-day period, the Division Director shall provide a written statement of EPA’s decision to the Respondent, which shall be binding upon the Respondent 
and incorporated by reference into the CAFO.  


	105.  If the Dispute Resolution process results in a modification of this CAFO, the modified CAFO must be approved by the Regional Judicial Officer and filed pursuant to 
Section IV.I (Modifications).


	106.  The invocation of dispute resolution procedures under this Section shall not extend, postpone, or affect in any way, any obligations of the Respondent under this CAFO, unless and until final resolution of the dispute so provides.  Stipulated penalties with respect to the disputed matter shall continue to accrue from the first day of noncompliance, but payment shall be stayed pending resolution of the dispute.  If the Respondent does not prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided in Section IV.E.








G.	FORCE MAJEURE


	107.  A “force majeure event” is any event beyond the control of the Respondent, their contractors, or any entity controlled by the Respondent that delays the performance of any obligation under this CAFO despite the Respondent’s best efforts to fulfill the obligation.  “Best  efforts” includes anticipating any potential force majeure event and addressing the effects of any such event (a) as it is occurring and (b) after it has occurred, to prevent or minimize any resulting delay to the greatest extent possible.  “Force Majeure” does not include the Respondent’s financial inability to perform any obligation under this CAFO, but does include any delays attributable to the ADEQ’s permitting process.


	108.  The Respondent shall provide notice orally or by electronic or facsimile transmission as soon as possible, but not later than 72 hours after the time the Respondent first knew of, or by the exercise of due diligence, reasonably should have known of, a claimed force majeure event.  The Respondent shall also provide written notice, as provided in Section IV.H of this CAFO, within seven days of the time the Respondent first knew of, or by the exercise of due diligence, reasonably should have known of, the event.  The notice shall state the anticipated duration of any delay; its cause(s); the Respondent’s past and proposed actions to prevent or minimize any delay; a schedule for carrying out those actions; and the Respondent’s rationale for attributing any delay to a force majeure event.  Failure to give such notice shall preclude the Respondent from asserting any claim of force majeure. 


	109.  If the Complainant agrees that a force majeure event has occurred, the Complainant may agree to extend the time for the Respondent to perform the affected requirements for the time necessary to complete those obligations.  An extension of time to perform the obligations affected by a force majeure event shall not, by itself, extend the time to perform any other obligation.  Where the Complainant agrees to an extension of time, the appropriate modification shall be made pursuant to Section IV.I of this CAFO.


	110.  If the Complainant does not agree that a force majeure event has occurred, or does not agree to the extension of time sought by the Respondent, the Complainant’s position shall be binding, unless the Respondent invokes Dispute Resolution under Section IV.F of this CAFO.  In any such dispute, the Respondent bear the burden of proving, by a preponderance of the evidence, that each claimed force majeure event is a force majeure event; that the Respondent gave the notice required by the paragraph above, that the force majeure event caused any delay the Respondent’s claimed was attributable to that event; and that the Respondent exercised their reasonable best efforts to prevent or minimize any delay caused by the event.  If the Respondent carries this burden, the delay at issue shall be deemed not to be a violation of the affected obligation of this CAFO.


H.	NOTIFICATION


	111.  Unless otherwise specified elsewhere in this CAFO, whenever notice is required to be given, whenever a report or other document is required to be forwarded by one party to another, or whenever a submission or demonstration is required to be made, it shall be directed 
to the individuals specified below at the addresses given (in addition to any action specified by law or regulation), unless these individuals or their successors give notice in writing to the other parties that another individual has been designated to receive the communication:


	Complainant:		





	Chief, Compliance Enforcement Section (6EN-HE)


	Hazardous Waste Enforcement Branch


	U.S. EPA, Region 6


	1445 Ross Avenue, Suite 1200


	Dallas, TX  75202-2733


	Attention:  Roxanne King


	Respondent 


	Clean Harbors El Dorado, L.L.C.


	42 Longwater Drive


	Norwell, MA 02061


	Attn:  General Counsel





I.	MODIFICATION 


	112.  The terms, conditions, and compliance requirements of this CAFO may not 
be modified or amended except as otherwise specified in this CAFO, or upon the written agreement of the Complainant and the Respondent, and approved by the Regional Judicial Officer, and such modification or amendment being filed with the Regional Hearing Clerk.


J.	RETENTION OF ENFORCEMENT RIGHTS


	113.  EPA does not waive any rights or remedies available to EPA for any other violations by the Respondent of Federal or State laws, regulations, or permitting conditions.


	114.  Except as herein provided, nothing in this CAFO shall limit the power and authority of EPA or the United States to take, direct, or order all actions to protect public health, welfare, or the environment, or prevent, abate or minimize an actual or threatened release of hazardous substances, pollutants, contaminants, hazardous substances on, at or from the Respondent’s  facility.  Furthermore, nothing in this CAFO shall be construed or to prevent or limit EPA's civil and criminal authorities, or that of other Federal, State, or local agencies or departments to obtain penalties or injunctive relief under other Federal, State, or local laws or regulations.


	115.  The Complainant reserves all legal and equitable remedies available to enforce the provisions of this CAFO.  This CAFO shall not be construed to limit the rights of the EPA or United States to obtain penalties or injunctive relief under RCRA or under other federal or state laws, regulations, or permit conditions.  


	116.  In any subsequent administrative or judicial proceeding initiated by the Complainant or the United States for injunctive relief, civil penalties, or other appropriate relief relating to this Facility, the Respondent shall not assert, and may not maintain, any defense or claim based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim preclusion, claim-splitting, or other defenses based upon any contention that the claims raised by the Complainant or the United States in the subsequent proceeding were or should have been brought in the instant case, except with respect to claims that have been specifically resolved pursuant to this CAFO.  


	117.  This CAFO is not a permit, or a modification of any permit, under any federal, State, or local laws or regulations.  The Respondent is responsible for achieving and maintaining complete compliance with all applicable federal, State, and local laws, regulations, and permits.  The Respondent’s compliance with this CAFO shall be no defense to any action commenced pursuant to any such laws, regulations, or permits, except as set forth herein.  The Complainant does not warrant or aver in any manner that the Respondent’s compliance with any aspect of this CAFO will result in compliance with provisions of the RCRA or with any other provisions of federal, State, or local laws, regulations, or permits.


K.	INDEMNIFICATION OF EPA


	118.  Neither EPA nor the United States Government shall be liable for any injuries or damages to person or property resulting from the acts or omissions of the Respondent, their officers, directors, employees, agents, receivers, trustees, successors, assigns, or contractors 
in carrying out the activities required by this CAFO, nor shall EPA or the United States Government be held out as a party to any contract entered into by the Respondent in carrying out the activities required by this CAFO.


L.	COSTS


	119.  Each party shall bear its own costs and attorney’s fees.  Furthermore, the Respondent specifically waives its right to seek reimbursement of its costs and attorney’s fees under 5 U.S.C. § 504 and 40 C.F.R. Part 17. 


M.	TERMINATION


	120.  At such time as the Respondent believes it has completed all of the requirements of this CAFO, they may request that EPA concur whether all of the requirements of this CAFO have been satisfied.  Such request shall be in writing and shall provide the necessary documentation to establish whether there has been full compliance with the terms and conditions of this CAFO.  EPA will respond to said request in writing within ninety (90) days of receipt of the request.  This CAFO shall terminate when all actions required to be taken by this CAFO have been completed, and the Respondent has been notified by the EPA in writing that this CAFO has been satisfied and terminated.  


M.	EFFECTIVE DATE


	121.  This CAFO, and any subsequent modifications, become effective upon filing with the Regional Hearing Clerk.	



THE UNDERSIGNED PARTIES CONSENT TO THE ENTRY OF THIS CONSENT AGREEMENT AND FINAL ORDER:








FOR THE RESPONDENT:











Date: _________________                            ____________________________			                                                                                                                                  


						Clean Harbors El Dorado, L.L.C.












FOR THE COMPLAINANT:





Date: _________________      	____________________________                                                                                                             


					John Blevins


					Director


					Compliance Assurance and


					  Enforcement Division












V.  FINAL ORDER


	Pursuant to the Section 3008 of RCRA, 42 U.S.C. § 6928, and the Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties, 40 C.F.R. Part 22, the foregoing Consent Agreement is hereby ratified.  This Final Order shall not in any case affect the right or EPA or the United States to pursue appropriate injunctive relief or other equitable relief for criminal sanctions for any violations of law.  This Final Order shall resolve only those causes of action alleged herein.  Nothing in this Final Order shall be construed to waive, extinguish or otherwise affect the Respondent’s (or their officers, agents, servants, employees, successors, or assigns) obligation to comply with all applicable federal, state, and local statutes and regulations, including the regulations that were the subject of this action.  The Respondent is ordered to comply with the Compliance Order and terms of settlement as set forth in the Consent Agreement.  Pursuant to 40 C.F.R. § 22.31(b), this Final Order shall become effective upon filing with the Regional Hearing Clerk.





Date: _________________       		_____________________________


						Patrick Rankin												Regional Judicial Officer






CERTIFICATE OF SERVICE


	I hereby certify that on the _____ day of __________, 2014, the original and one copy of the foregoing Consent Agreement and Final Order (CAFO) was hand delivered to the Regional Hearing Clerk, U.S. EPA - Region 6, 1445 Ross Avenue, Dallas, Texas 75202-2733, and that true and correct copies of the CAFO were sent to the following by Certified Mail – Return Receipt Requested #   


		Michael R. McDonald  


		Assistant General Counsel


		Clean Harbors Environmental Services, Inc.


		P.O. Box 9149


		42 Longwater Drive


		Norwell, MA 02061











				           ______________________________________
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Status of Clean Harbors CAFO

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Recipients

		mcdonaldm@cleanharbors.com



When can we expect to receive the signed CAFO?


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




Status of Clean's Harbor's Response

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



Still awaiting a response from Clean Harbors.  When can we expect to hear from you.  I thought we would be getting something last week.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




Tolling Agreement

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



Attached is a signed copy of the Second Tolling Agreement


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Thursday, February 06, 2014 9:55 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Signed Tolling Agreement is attached.  Please see the description below:


 


Day Feed Tank Venting System- Description of Project


 


This project will consist of replacing our current Day Feed Tank Venting Carbon Canister system with a SCC vented system with Central Carbon backup.


Current System:


                Our current system has two dedicated carbon canisters connected in series for each feed tank.  Monitoring for “breakthrough” takes place on a daily basis with measurements taken at the exit of the second canister.  Breakthrough is defined as a VOC level greater than 500 ppm.  The canisters are changed based on “breakthrough” or a detection of odor.  All inspection data is recorded daily for each tank.


Proposed System:


                The proposed system will connect all day feed tank vapor vents to a common vapor line which leads to the SCC. The draft will be induced into the common vapor line by fan 600 when the VOCs are venting to the SCC.  This common vapor line will also lead to a dual central carbon tank backup system. The central carbon tank system has a dedicated fan to induce draft when the backup system is required to operate.


The project is scheduled to be completed by April 2015.


 


Thanks 


Safety Starts with Me: Live It 3-6-5


_________________________________
Michael R. McDonald 
Assistant General Counsel
Clean Harbors


P.O. Box 9149 


42 Longwater Drive 


Norwell, MA 02061-9149
(o) 781-792-5136
mcdonaldm@cleanharbors.com 
www.cleanharbors.com


[image: New Image]
_________________________________



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, February 06, 2014 10:41 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


When can we expect the narrative for the Tank Venting project?


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Tuesday, February 04, 2014 4:07 PM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Please see the timeline that gives a breakdown of the Brine Unit permitting process and the Tank Venting System project.  


 


I have already asked for a brief narrative that describes the Tank Venting project. 


 


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Monday, January 27, 2014 10:20 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Status of Clean's Harbor's Response




 


Still awaiting a response from Clean Harbors.  When can we expect to hear from you.  I thought we would be getting something last week.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 



Second Clean Harbors Tolling Agreement - 2-6-14.pdf
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		From

		McDonald, Michael R

		To

		Pearson, Evan

		Recipients

		Pearson.Evan@epa.gov







Evan:




Here are the requested pictures.




 




Thanks






__________________________________________________


Michael R. McDonald 




Assistant General Counsel


Clean Harbors Environmental Services, Inc.




42 Longwater Drive




Norwell, MA 02061




Tel: 781-792-5136




Email: 

mcdonaldm@cleanharbors.com 


Web: 

www.cleanharbors.com




__________________________________________________
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Arkansas EJ Contacts

		From

		Tillman, Tressa

		To

		Pearson, Evan

		Cc

		Anderson, Israel

		Recipients

		Pearson.Evan@epa.gov; Anderson.Israel@epa.gov



Hi, Evan – I was asked to forward the following contact information to you.  Please let me know if I can be of further assistance.  Thanks!  -- Tressa


 


Mr. Robert Finley                                


Resident, El Dorado, AR          


Home: 870-863-5460


Cell: 870-312-6656


 


Jamie L. Ewing


Attorney Specialist 


Arkansas Department of Environmental Quality


5301 Northshore Drive


North Little Rock, AR 72118


Direct Line: (501) 682-0918


Legal Division: (501) 682-0892


Fax: (501) 682-0891


 


_______________________________

Tressa A. Tillman
Management and Program Analyst
Office of Environmental Justice and Tribal Affairs (6RA-DA)
US Environmental Protection Agency, Region 6
1445 Ross Avenue, Suite 1200
Dallas, TX 75202-2733
214-665-2261 Fax 214-665-2124
tillman.tressa@epa.gov


This email may contain material that is confidential, privileged and/or attorney work product and is for the sole use of the intended recipient. Any review, reliance, or distribution by others or forwarding without express permission is strictly prohibited. If you are not the intended recipient, please contact the sender and delete all copies.


 




Clean Harbors - Questions for Upcoming Settlement Conference

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne; Tidmore, Guy

		Bcc

		Shiffman, Cari

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov; tidmore.guy@epa.gov; Shiffman.Cari@epa.gov



Would Clean Harbors be able to provide the following information at our August 8, 2013 settlement conference?


 


Also, are you available this afternoon for a short call?  If so, let me know what time you are available.  I would like to discuss the agenda, who’s attending, etc.  Thanks.


 


A.  Brine Unit


 


As I mentioned in our call on July 18, 2013, EPA is interested in discussing potential injunctive relief regarding the Brine Unit.  During our call, I briefly discussed how the injunctive relief would look from EPA’s perspective.  In order to have a productive discussion, we need to make sure that EPA has a complete understanding of the Brine Unit.  Much of the injunctive relief revolves around the tanks.  I identified the tanks listed below from a Brine Unit process diagram;


 


A.  Neutralizing Tank – 108TNK563;


B.  Condensate Tank – 108TNK116;


C.  Solids Free Brine Tank – 108TNK595;


D.  Brine Flash Tank – 108TNK101;


E.  Flash Cooler – 108TNK114;


F.  Barometric Condenser Flash Tank – 108 TNK112;


G.  Barometric Flash Cooler Condenser – 108TNK113;


H.  Seal Tank – 108TNK118; and


I.  Concentrated Brine Tank – 108TNK594.


 


However, when I read the description of the Brine Unit in Jeff Civin’s March 16, 2012 letter, there is no discussion of the Condensate Tank (108TNK116) or the Barometric Flash Cooler Condenser,  However, Mr. Civin’s description includes a saturator rundown tank, an evaporation unit, an Evaporator, and a brine batch reactor.  Mr. Civin’s letter also mentions a tank in which metals precipitation and filtration takes place (it is my understanding that this step no longer takes place since the Saturator Brine is now disposed of offsite).   It is possible that different terminology was used in describing the Brine Unit.  Therefore, we would like to obtain an accurate list of the tanks and other equipment in the Brine Unit that handle the Saturator Brine.  In addition, could you please provide a description of each tank [e.g., date constructed, date installed, capacity (gallons), etc.].  


 


Second, we would like to know the potential applicability of 40 C.F.R. Part 264, Subpart AA.  This subpart applies to process vents associated with distillation, fractionation, thin-film stripping, solvent extraction, or air or steam stripping operations.  We would like to know if any of the aforementioned tanks would potentially fall under Subpart AA.


 


Third, we need to know if there are any containers or other equipment involved that store or treat the Saturator Brine.  


 


B.  Subpart CC Compliance


 


The document entitled “4.a pdf” in Clean Harbor’s Information Response is a spreadsheet listing the work order summary for the carbon canisters for 2009 - 2011.  The equipment is described as “144TNK115”, “144TNK608”, etc.  There are 16 different tanks listed in this document – Tanks 008, 009, 010, 011, 012, 013, 014, 015, 501, 602, 603, 604, 605, 606, 608, and 609.  However, it is my understanding that Clean Harbors has a number of other tanks being monitored (e.g., 001, 003, 004, 201, 202, 203, 204, and 607).  However, I don’t see that these tanks ever needing a carbon canister changed since 2009?  Is this correct?


 


Since Clean Harbor’s operations may have changed since our inspection and information request letter, could we please get a list of tanks that have been or are subject to Subpart CC monitoring?  For example, Clean Harbor’s November 2012 Title V permit application lists six additional tanks in organic liquid service – 610, 611, 612, 613, 614, and 615.  


 


If you could provide this information to us at our August 8, 2013 meeting, we would appreciate it.  Thanks.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




Clean Harbors Brine Sample Results

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



What is the status of my request to see Clean Harbor’s analytical results of the brine?  I suggested a method that would address your concerns in our September 30, 2013 call.  Thanks.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




Clean Harbors CAFO Response

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne; Tidmore, Guy

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov; tidmore.guy@epa.gov



Can we still expect a response today to our draft CAFO?


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




Clean Harbors CAFO

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		Tidmore, Guy; King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; tidmore.guy@epa.gov; King.Roxanne@epa.gov



FYI - I expect that the CAFO will be signed Friday or Monday.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




Clean Harbors Counteroffer

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Bcc

		Shiffman, Cari

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov; Shiffman.Cari@epa.gov



See attached letter.  


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 



Clean Harbors Settlement Letter - 12-11-13.pdf


























































Clean Harbors Documents

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Recipients

		mcdonaldm@cleanharbors.com



 


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 



2009 Brine Product Sample Results.pdf























































































































































































































































































Sign In Sheet.pdf










Clean Harbors El Dorado

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Recipients

		Pearson.Evan@epa.gov







Dear Attorney Pearson:




 




I am writing to confirm Clean Harbors’ request for an extension from the previously proposed meeting dates of July 16th – 18th.  As we discussed, this matter was being managed by Clean Harbors’

 General Counsel, David Musselman, and David is no longer with the Company.  Due to the sudden change in staff, as well as scheduling conflicts with other team members, we are unable to meet that week. 






 




While I appreciate the desire to move this matter along, this proposed penalty is by far the largest that Clean Harbors or any of its affiliates has ever faced.  I need to better understand the issues involved

 and in order to provide a substantive response, I need to consult with technical staff and upper management.   




 




As has been previously communicated to you, CHEL has a corporate commitment to compliance and promptly responded to the alleged violations, ending brine sales the month it received the 2011 inspection report

 and reconfiguring its carbon canister monitoring program the day it more fully understood the Region’s concerns.  As a result, most of the ongoing concerns associated with the alleged violations have been addressed.  For the reasons stated herein, Clean Harbors

 respectfully requests an extension of time for the next meeting.




 




 




Thanks






__________________________________________________


Michael R. McDonald 




Assistant General Counsel


Clean Harbor, Inc.




42 Longwater Drive




Norwell, MA 02061




Tel: 781-792-5136




Email: 

mcdonaldm@cleanharbors.com 


Web: 

www.cleanharbors.com




__________________________________________________






 




 








Clean Harbors El Dorado

		From

		Bull, Jonathan

		To

		jeff.civins@haynesboon.com

		Cc

		Pearson, Evan; Shiffman, Cari; Tidmore, Guy

		Recipients

		jeff.civins@haynesboon.com; Pearson.Evan@epa.gov; Shiffman.Cari@epa.gov; tidmore.guy@epa.gov



FOR SETTLEMENT PURPOSES

Jeff


 


I am attaching a letter addressing your request for additional information concerning the proposed settlement penalty calculation.


 


Thanks very much,


 


Jon Bull


 


Jonathan Bull 
Office of Regional Counsel
U.S. Environmental Protection Agency, Region 6
1445 Ross Avenue, Suite 1200
MC 6RC-ER
Dallas, Texas 75202-2733 
Tel.  (214) 665-8597 
bull.jonathan@epa.gov


 



Letter to Jeff Civins May 30 2013.pdf


































Clean Harbors Tolling Agreement

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



Just an update on where we are.  We expect to get you a counteroffer sometime next week.  However, since this case has dragged out longer than either of us want, and with the holidays coming up, I thought it prudent to send you a tolling agreement for your signature.  If you have any questions, please give me a call.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 



Clean Harbors Tolling Agreement.doc

TOLLING AGREEMENT BETWEEN THE U.S. ENVIRONMENTAL PROTECTION 


AGENCY AND CLEAN HARBORS EL DORADO, L.L.C. FOR CLAIMS UNDER THE RESOURCE CONSERVATION AND RECOVERY ACT (RCRA)



The U.S. Environmental Protection Agency (EPA) contends that it has a cause of action under Subtitle C of the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. 



§§ 6921-6939f, its implementing regulations, and the federally authorized Arkansas Hazardous Waste Program, against Clean Harbors El Dorado, L.L.C. (Clean Harbors) for violations arising from its operation of Clean Harbors’ facility in El Dorado, Arkansas (Tolled Claims).   



EPA and Clean Harbors enter into this Tolling Agreement to facilitate settlement negotiations between the Parties within the time period provided by this Agreement, without thereby altering the claims or defenses available to any Party hereto, except as specifically provided herein.



The Parties, in consideration of the covenants set out herein agree as follows:



1.  Notwithstanding any other provision of this Tolling Agreement, the period commencing on December 5, 2013 and ending on March 10, 2014, inclusive (the Tolling Period), shall not be included in computing the running of any statute of limitations potentially applicable to any action brought by EPA on the Tolled Claims.



2.  Any defenses of laches, estoppel, or waiver, or other similar equitable defenses based upon the running or expiration of any time period shall not include the Tolling Period for the Tolled Claims.



3.  Clean Harbors shall not assert, plead, or raise against EPA in any fashion, whether by answer, motion, or otherwise, any defense of laches, estoppel, or waiver, or other similar equitable defense based on the running of any statute of limitations or the passage of time during the Tolling Period in any action brought on the Tolled Claims.



4.  This Tolling Agreement does not constitute any admission or acknowledgment of any fact, conclusion of law, or liability by any Party to this Tolling Agreement.  Nor does this Tolling Agreement constitute any admission or acknowledgment on the part of EPA that any statute of limitations, or similar defense concerning the timeliness of commencing an action, is applicable to the Tolled Claims.  EPA reserves the right to assert that no statute of limitations applies to any of the Tolled Claims and that no other defense based upon the timeliness of commencing an action is applicable.



5.  This Tolling Agreement may not be modified except in a writing signed by all the Parties.  The Parties acknowledge that this Tolling Agreement may be extended for such period of time as the Parties agree to in writing.



6.  It is understood that EPA may terminate settlement negotiations and commence suit at any time, upon provision of written notice by mail to Clean Harbors.  Where EPA elects to terminate negotiations under this Paragraph, the Tolling Period shall continue for the duration set forth in Paragraph 1.  Nothing herein shall preclude the commencement of any action by EPA to protect the public health, welfare, or the environment without provision of advance notice.



7.  This Tolling Agreement does not limit in any way the nature or scope of any claim that could be brought by EPA in an action against Clean Harbors or the date on which EPA may file such a complaint(s), except as expressly stated herein, nor does it in any way restrict Clean Harbors’ defenses thereto, other than as stated herein.



8.  This Tolling Agreement is not intended to affect any claims by or against third parties.



9.  Clean Harbors shall preserve and maintain, during the pendency of the Tolling Period, and for a minimum of ninety (90) days after termination of the Tolling Period, at least one legible copy of all documents and other materials subject to discovery under the Federal Rules of Civil Procedure and relating to the Tolled Claims, regardless of any corporate or document retention policy to the contrary.




9.  This Tolling Agreement is effective upon execution by Clean Harbors without the requirement of filing in any Court or with the Regional Hearing Clerk, and may be signed in counterpart.



10.  This Tolling Agreement contains the entire agreement between the Parties, and no statement, promise, or inducement made by any Party to this Tolling Agreement that is not set forth in this Tolling Agreement shall be valid or binding, nor shall it be used in construing the terms of this Tolling Agreement as set forth herein.



11.  The undersigned representative of each of the Parties certifies that he or she is fully authorized to enter into the terms and conditions of this Tolling Agreement and to legally bind such party to all term and conditions of this document.  This Tolling Agreement shall be binding upon EPA and Clean Harbors, and their successors.


FOR  CLEAN HARBORS EL DORADO, L.L.C.


Date:                                     


_________________________________                  








FOR EPA:


Date:                                     


_________________________________                  



Evan L. Pearson



Senior Enforcement Counsel



U.S. EPA – Region 6


PAGE  


2








Clean Harbors Tolling Agreement

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



The current tolling agreement expires March 10, 2014.  Since we will not be able to settle this case by that date, I have attached for Clean Harbor’s signature.  a second tolling agreement.  If you have any questions, please feel free to call.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 



Second Clean Harbors Tolling Agreement.doc

SECOND TOLLING AGREEMENT BETWEEN 


THE U.S. ENVIRONMENTAL PROTECTION AGENCY 


AND CLEAN HARBORS EL DORADO, L.L.C. FOR CLAIMS 


UNDER THE RESOURCE CONSERVATION AND RECOVERY ACT (RCRA)



The U.S. Environmental Protection Agency (EPA) contends that it has a cause of action under Subtitle C of the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. 



§§ 6921-6939f, its implementing regulations, and the federally authorized Arkansas Hazardous Waste Program, against Clean Harbors El Dorado, L.L.C. (Clean Harbors) for violations arising from its operation of Clean Harbors’ facility in El Dorado, Arkansas (Tolled Claims).   



EPA and Clean Harbors enter into this Tolling Agreement to facilitate settlement negotiations between the Parties within the time period provided by this Agreement, without thereby altering the claims or defenses available to any Party hereto, except as specifically provided herein.



The Parties, in consideration of the covenants set out herein agree as follows:



1.  Notwithstanding any other provision of this Tolling Agreement, the period commencing on December 5, 2013 and ending on June 16, 2014, inclusive (the Tolling Period), shall not be included in computing the running of any statute of limitations potentially applicable to any action brought by EPA on the Tolled Claims.



2.  Any defenses of laches, estoppel, or waiver, or other similar equitable defenses based upon the running or expiration of any time period shall not include the Tolling Period for the Tolled Claims.



3.  Clean Harbors shall not assert, plead, or raise against EPA in any fashion, whether by answer, motion, or otherwise, any defense of laches, estoppel, or waiver, or other similar equitable defense based on the running of any statute of limitations or the passage of time during the Tolling Period in any action brought on the Tolled Claims.



4.  This Tolling Agreement does not constitute any admission or acknowledgment of any fact, conclusion of law, or liability by any Party to this Tolling Agreement.  Nor does this Tolling Agreement constitute any admission or acknowledgment on the part of EPA that any statute of limitations, or similar defense concerning the timeliness of commencing an action, is applicable to the Tolled Claims.  EPA reserves the right to assert that no statute of limitations applies to any of the Tolled Claims and that no other defense based upon the timeliness of commencing an action is applicable.



5.  This Tolling Agreement may not be modified except in a writing signed by all the Parties.  The Parties acknowledge that this Tolling Agreement may be extended for such period of time as the Parties agree to in writing.



6.  It is understood that EPA may terminate settlement negotiations and commence suit at any time, upon provision of written notice by mail to Clean Harbors.  Where EPA elects to terminate negotiations under this Paragraph, the Tolling Period shall continue for the duration set forth in Paragraph 1.  Nothing herein shall preclude the commencement of any action by EPA to protect the public health, welfare, or the environment without provision of advance notice.



7.  This Tolling Agreement does not limit in any way the nature or scope of any claim that could be brought by EPA in an action against Clean Harbors or the date on which EPA may file such a complaint(s), except as expressly stated herein, nor does it in any way restrict Clean Harbors’ defenses thereto, other than as stated herein.



8.  This Tolling Agreement is not intended to affect any claims by or against third parties.



9.  Clean Harbors shall preserve and maintain, during the pendency of the Tolling Period, and for a minimum of ninety (90) days after termination of the Tolling Period, at least one legible copy of all documents and other materials subject to discovery under the Federal Rules of Civil Procedure and relating to the Tolled Claims, regardless of any corporate or document retention policy to the contrary.




9.  This Tolling Agreement is effective upon execution by Clean Harbors without the requirement of filing in any Court or with the Regional Hearing Clerk, and may be signed in counterpart.



10.  This Tolling Agreement contains the entire agreement between the Parties, and no statement, promise, or inducement made by any Party to this Tolling Agreement that is not set forth in this Tolling Agreement shall be valid or binding, nor shall it be used in construing the terms of this Tolling Agreement as set forth herein.



11.  The undersigned representative of each of the Parties certifies that he or she is fully authorized to enter into the terms and conditions of this Tolling Agreement and to legally bind such party to all term and conditions of this document.  This Tolling Agreement shall be binding upon EPA and Clean Harbors, and their successors.


FOR  CLEAN HARBORS EL DORADO, L.L.C.


Date:                                     


_________________________________                  








FOR EPA:


Date:                                     


_________________________________                  



Evan L. Pearson



Senior Enforcement Counsel



U.S. EPA – Region 6
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Clean Harbors

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



Sorry that we were not able to connect today.  I am out of the office on Friday, but will be back in the office on Monday.  There were two items that I wanted to talk to you about.  The first was the status of the following documentation that you were going to provide to us:


 


1.  Affidavit of the data entry person;


2.  Pictures of secondary containment for the Brine Unit and supporting calculations;


3.  Tank inspection dates; and 


4.  An evaluation of the July 21, 2009 Brine Product Samples.


 


The second item I wanted to discuss is the procedures Clean Harbors followed and paperwork associated with the monitoring and replacement of the carbon canisters.  


 


Hopefully, we will be able to touch base on Monday.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




Draft Clean Harbors CAFO

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne; Tidmore, Guy

		Bcc

		Shiffman, Cari

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov; tidmore.guy@epa.gov; Shiffman.Cari@epa.gov



Attached is a draft CAFO addressing the RCRA violations at Clean Harbors’ El Dorado, Arkansas facility.  As previously agreed, the CAFO requires Clean Harbors to pay a $581,236 civil penalty, obtain a RCRA permit for the Brine Unit, and complete a Tank Venting System Project.  Also, a question has come up during our internal review of the CAFO.  How is Clean Harbors manifesting the saturator sludge that it ships offsite?  Are you including all waste codes like you do with the incinerator ash, or are you just including the characteristic hazardous waste codes?


 


Finally, because this case has dragged out for a long period of time, our management has directed us to have a signed CAFO by Friday, April 25, 2014.  Therefore, I look forward to finalizing this CAFO with you in the near future.  If you have any questions, please give me a call.


 


In addition, 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 



Revised Draft Clean Harbors CAFO - 3-6-14.docx

DRAFT - CONFIDENTIAL SETTLEMENT NEGOTATION – MARCH 6, 2014


                                                                                                    Docket No. RCRA-06-2014-0906





UNITED STATES


ENVIRONMENTAL PROTECTION AGENCY


REGION 6


DALLAS, TEXAS





 )


IN THE MATTER OF:			      )   


      )           


CLEAN HARBORS EL DORADO, L.L.C. 	      )          DOCKET NO. RCRA-06-2014-0906      


EL DORADO, ARKANSAS             		      )    


					                  )           


RESPONDENT					)           							


                                                                        	) 





CONSENT AGREEMENT AND FINAL ORDER


                                                                              


	The Director of the Compliance Assurance and Enforcement Division of the United States Environmental Protection Agency (EPA), Region 6 (Complainant), and Clean Harbors 


El Dorado, L.L.C. (Respondent), in the above-referenced proceeding, hereby agree to resolve this matter through the issuance of this Consent Agreement and Final Order (CAFO).


I.  PRELIMINARY STATEMENT





	1.  This proceeding for the assessment of civil penalties and a compliance order is brought by EPA pursuant to Section 3008 of the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. § 6928, as amended by the Hazardous and Solid Waste Amendments of 1984, and is simultaneously commenced and concluded by the issuance of this CAFO pursuant to 40 C.F.R. §§ 22.13(b), 22.18(b)(2) & (3) and 22.37.


	2.  EPA provided notice of this action to the State of Arkansas before issuing this CAFO, as required by Section 3008(a)(2) of RCRA, 42 U.S.C. § 6928(a)(2).


	3.  For the purposes of this proceeding, the Respondent admits the jurisdictional allegations contained in this CAFO; however, the Respondent neither admits nor denies the specific factual allegations contained in this CAFO. 


	4.  The Respondent explicitly waives any right to contest the allegations and any right to appeal the proposed Final Order set forth herein, and waives all defenses which have been raised or could have been raised to the claims set forth in the CAFO.


	5.  Compliance with all the terms and conditions of this CAFO shall resolve only those violations which are set forth herein.


	6.  The Respondent consents to the assessment and payment of the civil penalty in the amount and by the method set forth in this CAFO.


	7.  The Respondent consents to the issuance of this CAFO, including any conditions stated herein and to the issuance of the Compliance Order contained in this CAFO.


II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW





A. 	PRELIMINARY ALLEGATIONS


	8.  “Person” is defined in Section 1004(15) of RCRA, 42 U.S.C. § 6903(15) as “an individual, trust, firm, joint stock company, corporation (including a government corporation), partnership, association, State, municipality, commission, political subdivision of a State, or any interstate body and shall include each department, agency, and instrumentality of the United States.”


	9.  “Person” is defined in Arkansas Pollution Control and Ecology Commission Regulation 23 (APCEC Reg. 23) § 260.10 [40 C.F.R. § 260.10], as “an individual, corporation, company, firm, partnership, association, trust, joint stock company, joint venture, state or federal agency or instrumentality, county, city, town, or municipal authority, trust venture or any other legal entity, or combination of entities however organized.”


	10.  The Respondent is a Delaware limited liability company authorized to do business in the State of Arkansas.


	11.  The Respondent is a “person” as that term is defined in Section 1004(15) of RCRA, 
42 U.S.C. § 6903(15), and APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10].


	12.  “Operator” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] as “an individual or individuals charged with the responsibility of managing or operating a hazardous waste management facility, including the responsibility for assuring the operation of said facility is in accordance with the provisions of this hazardous waste management regulation.”


	13.  “Owner” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10], as “the person who owns a facility or part of a facility.”


	14.  “Owner or operator” is defined in 40 C.F.R. § 270.2, as “the owner or operator of any facility or activity subject to regulation under RCRA.”


	15.  “Facility” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] as meaning “(1) all contiguous land, and structures, other appurtenances, and improvements on the land, used for treating, storing, or disposing of hazardous waste.  A facility may consist of several treatment, storage, or disposal operational units (e.g., one or more landfills, surface impoundments, or combinations of them).”


	16.  The Respondent owns and operates certain real property comprising more than 300 acres located at 309 American Circle in El Dorado, Union County, Arkansas and the structures, other appurtenances, and improvements on the property used for the treatment and storage of hazardous waste (Facility).


	17.  The Respondent’s operations at the Facility include the commercial storage and treatment, by incineration, of a wide variety of hazardous wastes received from offsite generators, including wastes listed as hazardous waste in APCEC Reg. 23 §§ 264.31 & 261.32 


[40 C.F.R. §§ 261.31 and 261.32].  


	18.  The Respondent also generates hazardous wastes as a result of the hazardous waste treatment activities it performs at the Facility.


	19.  The Facility identified in Paragraph 16 is a “facility” as that term is defined by APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10].


	20.  The Respondent is the “owner” and “operator,” of the Facility, as those terms are defined by APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] and 40 C.F.R. § 270.2.


	21.  The Facility has been operated continuously as a commercial hazardous waste management facility since approximately 1980, when Respondent [then known as ENSCO, Inc. (ENSCO)] received interim status authorization under RCRA. 


	22.  ENSCO operated the Facility under RCRA interim status authorization until receiving a final RCRA permit (RCRA Permit 10H) in 1988.  


	23.  In 2001, ENSCO changed its name to Teris, L.L.C., and Arkansas Department of Environmental Quality (ADEQ) transferred RCRA Permit No. 10H to Teris, L.L.C. (d/b/a ENSCO).  


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]	24.  In August 2006, Clean Harbors, Inc. acquired Teris, L.LC., and in 2007, changed its name to Clean Harbors El Dorado, L.L.C.  


	25.  In March 2008, ADEQ issued RCRA Hazardous Waste Renewal Permit No. 


10H-RN1 (RCRA Permit) for the Facility to Clean Harbors El Dorado, L.L.C.  


	26.  The Respondent is authorized under its RCRA Permit to incinerate more than 500 types of wastes listed as hazardous in APCEC Reg. 23 §§ 264.31 & 261.32 [40 C.F.R. §§ 261.31 and 261.32].


	27.   EPA conducted a RCRA compliance inspection of the Facility in May and June 2009 (2009 Inspection).


	28.  EPA conducted a RCRA compliance inspection of the Facility on November 1 - 4, 2011 (2011 Inspection). 


B.	VIOLATIONS


	Count 1 - Failure to Make a Hazardous Waste Determination (APCEC Reg. 23 


	§ 262.11 [40 C.F.R. § 262.11]





	29.  Pursuant to APCEC Reg. 23 § 262.11 [40 C.F.R. § 262.11], a person who generates a solid waste, as defined in APCEC Reg. 23 § 261.2, must determine if that waste is a hazardous waste using the following method:  


(a) He should first determine if the waste is excluded from regulation under § 261.4.  


	(b) He must then determine if the waste is listed as a hazardous waste in Subsection D of § 261.   


	(c) For purposes of compliance with § 268, or if the waste is not listed in Subsection D of § 261, the generator must then determine whether the waste is identified in Subsection C of 


§ 261 by either: 


(1) Testing the waste according to the methods set forth in Subsection C of § 261, or according to an equivalent method approved by the Commission under § 260.21; or


 


(2) Applying knowledge of the hazard characteristic of the waste in light of the materials or the processes used. 


 


	(d) If the waste is determined to be hazardous, the generator must refer to sections 264, 265, 266, 267, 268, and 273 of this regulation for possible exclusions or restrictions pertaining to management of his specific waste.


	30.  “Generator” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] as “any person, by site, whose act or process produces hazardous waste identified or listed in Section 261 of this regulation or whose act first causes a hazardous waste to become subject to regulation.”


	31.  In the regular course of its commercial hazardous waste management operations at the Facility, the Respondent generates solid waste as defined by APCEC Reg. 23 § 261.2 


[40 C.F.R. § 261.2].


	32.  The Respondent is subject to regulations applicable to generators of solid and hazardous waste, including the requirement under APCEC Reg. 23 § 262.11 [40 C.F.R. 


§ 262.11] to make a hazardous waste determination for each solid waste generated by the Facility. 


	33.  The Respondent uses a system of air pollution control devices to treat exhaust generated by the Facility’s hazardous waste incinerator.  In 2003, the Respondent began operating a saturator (an air pollution control device) to treat exhaust from the Facility’s hazardous waste incinerator.  The saturator cools and condenses the incinerator exhaust and generates waste sludge comprised of a mixture of liquids and solids (“Saturator Sludge”).


	34.  APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] defines “sludge” as “any solid, 


semi-solid, or liquid waste generated from a municipal, commercial, or industrial wastewater treatment plant, water supply treatment plant, or air pollution control facility exclusive of the treated effluent from a wastewater treatment plant.”


	35.  The Saturator Sludge is a “sludge” as that term is defined by APCEC Reg. 23 


§ 260.10 [40 C.F.R. § 260.10].


	36.  APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] defines “treatment” as “any method, technique, or process, including neutralization, designed to change the physical, chemical, or biological character or composition of any hazardous waste so as to neutralize such waste, or so as to recover energy or material resources from the waste, or so as to render such waste non-hazardous, or less hazardous; safer to transport, store, or dispose of; or amenable for recovery, amenable for storage, or reduced in volume.” 


	37.  Since 2003, the Respondent has treated the Saturator Sludge in an area of the Facility called the “Brine Unit.”  Treatment of the Saturator Sludge in the Brine Unit includes removal of solids by filtration, precipitation and removal of metals, and volume reduction by heating and evaporation.  After it is treated in the Brine Unit, the Saturator Sludge is a concentrated calcium chloride brine (“Saturator Brine”).  


	38.  From on or about 2003 through February 2012, the Respondent sold the Saturator Brine for use as drilling fluid and make up water in oil and gas well drilling, completion and remediation applications.  These applications involve the injection of drilling fluid and make up water into boreholes and wells without fully recovering them to the surface.  Unrecovered drilling fluid and make up water enter the subsurface environment and may remain there indefinitely and uncontrolled.


	39.  APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] defines “disposal” as “the discharge, deposit, injection, dumping, spilling, leaking, or placing of any solid waste or hazardous waste into or on any land or water so that such solid waste or hazardous waste or any constituent thereof may enter the environment or be emitted into the air or discharged into any waters, including ground waters.” 


	40.  Use of the Saturator Brine as drilling fluid and make up water in oil and gas well drilling, completion and remediation applications is a use that applies the Saturator Brine to the land in a manner that constitutes disposal.  


	41.  APCEC Reg. 23 § 261.2(a)(1)(A) [40 C.F.R. § 261.2(a)(1)(A)] defines “solid waste” as “any discarded material that is not excluded by § 261.4(a) or that is not excluded by a variance granted under §§ 260.30 and 260.31.”     


	42.  APCEC Reg. 23 § 261.2(a)(2) [40 C.F.R. § 261.2(a)(2)] defines “discarded material” as “any material which is:  (i) “[a]bandoned”, as explained in paragraph (b) of this section; or   (ii) “[r]ecycled”, as explained in paragraph (c) of this section; (iii) [c]onsidered “inherently waste-like”, as explained in paragraph (d) of this section; or (iv) [a] “military munition” identified as a solid waste in § 266.202.


	43.  Pursuant to APCEC Reg. 23 § 261.2(b) [40 C.F.R. § 261.2(b)], “materials are solid waste if they are “abandoned” by being:  (1) [d]isposed of; or (2) [b]urned or incinerated; or (3) [a]ccumulated, stored, or treated (but not recycled) before or in lieu of being abandoned by being disposed of, burned, or incinerated.”


	44.  Pursuant to APCEC Reg. 23 § 261.2(c) [40 C.F.R. § 261.2(c)] “materials are solid wastes if they are “recycled” – or accumulated, stored, or treated before recycling – as specified in paragraphs (c)(1) through (4) of this section.”


	45.  The Saturator Sludge is “discarded material” as defined by APCEC Reg. 23 
§ 261.2(a)(2) [40 C.F.R. § 261.2(a)(2)] and is not excluded from the definition of solid waste by APCEC Reg. 23 § 261.4(a) [40 C.F.R. § 261.4(a)] or by a variance under APCEC Reg. 23 
§ 260.30 or § 260.31 [40 C.F.R. § 260.30 or § 260.31]. 


	46.  Pursuant to APCEC Reg. 23 § 261.2(b) [40 C.F.R. § 261.2(b)], the Saturator Sludge is solid waste because it is “abandoned” by being “treated” in the Brine Unit before being “disposed of.”


	47.  Pursuant to APCEC Reg. 23 § 261.2(c)(1) [40 C.F.R. § 261.2(c)(1)], the Saturator Sludge is a solid waste when it is recycled and sold for use as an oil and gas well drilling fluid or make up water because it is recycled to make a product that is applied to or placed on the land in manner that constitutes disposal.


	48.  Pursuant to APCEC Reg. 23 § 261.2(e)(2) [40 C.F.R. § 261.2(e)(2)], because the use or reuse of the Saturator Sludge to make oil and gas well drilling fluid or make up water is a use to make a product that is applied to the land or used in a manner constituting disposal, the Saturator Sludge is not excluded from the definition of solid waste by APCEC Reg. 23 


§ 261.2(e)(1) [40 C.F.R. § 261.2(e)(1)].


	49.  Pursuant to APCEC Reg. 23 § 261.3(a) [40 C.F.R. § 261.3(a)], “hazardous waste” is a solid waste if it exhibits any of the characteristics of hazardous waste (ignitability, corrosivity, reactivity, or toxicity) identified in Subsection C of Section 261 (§§ 261.20-261.24), is a listed hazardous waste pursuant to Subsection D of Section 261 (§§ 261.30-261.37), or is a mixture of a solid waste and one or more hazardous wastes.


	50.  Pursuant to the “derived from rule” in APCEC Reg. 23 § 261.3(c) [40 C.F.R. 


§ 261.3(c)], “[u]nless and until it meets the criteria of paragraph (d) of this section:  (1) a hazardous waste will remain a hazardous waste.   (2)(i) Except as otherwise provided in paragraph (c)(2)(ii), (g) or (h) of this subsection, any solid waste generated from the treatment, storage, or disposal of a hazardous waste, including any sludge, spill residue, ash, emission control dust, or leachate (but not including precipitation run-off) is a hazardous waste.”


  	51.  The Saturator Sludge is a solid waste generated from the treatment, by incineration, of a wide variety of listed and characteristic hazardous wastes.  It is a listed hazardous waste under the “derived-from rule” in APCEC Reg. 23 § 261.3(c) [40 C.F.R. § 261.3(c)].


	52.  The Respondent has failed to make a hazardous waste determination of the Saturator Sludge as required by APCEC Reg. 23 § 262.11 [40 C.F.R. § 262.11].


	53.  Therefore, the Respondent has violated APCEC Reg. 23 § 262.11 [40 C.F.R. 


§ 262.11] by failing to make a hazardous waste determination.


	Count 2 - Unpermitted Hazardous Waste Storage and Treatment in the Brine Unit 	(RCRA Section 3005(a) and (e), APCEC Reg. 23 § 270.1 [40 C.F.R. § 270.1])





	54.  Pursuant to Sections 3005(a) and (e) of RCRA, 42 U.S.C. § 6925(a) and (e), and APCEC Reg. 23 § 270.1 [40 C.F.R. § 270.1], a RCRA permit or interim status is required for the treatment, storage or disposal of hazardous waste.


	55.  APCEC Reg. 23 § 270.1(c) [40 C.F.R. § 270.1(c)] provides, in part: “RCRA requires a permit for the “treatment,” “storage” and “disposal” of any “hazardous waste” as identified or listed in § 261 of this regulation.  Owners and operators of hazardous waste management units must have permits during the active life (including the closure period) of the unit. . . .”  


	56.  The Respondent’s operation of the Brine Unit involves treatment of the Saturator Sludge in one or more hazardous waste management units.


	57.  Hazardous waste treatment activities in the Brine Unit include the use of tanks, presses and other equipment to remove solids and some of the toxic metals from the Saturator Sludge by processes including filtration and precipitation, and to reduce the volume of the Saturator Sludge by processes including heating and evaporation.


	58.  Pursuant to Module I.A. of the Respondent’s RCRA Permit, “[a]ny storage/ treatment/ disposal of hazardous waste which requires a permit and which is not specifically authorized in this Permit is prohibited.”  


	59.  The Respondent did not apply for or obtain authorization under its RCRA Permit to treat hazardous waste in the Brine Unit.


	60.  Since approximately 2003, the Respondent has stored and treated Saturator Sludge in tanks and equipment in the Brine Unit without authorization under its RCRA Permit.


	61.  Therefore, the Respondent has violated RCRA § 3005(a) and (e), 42 U.S.C. 


§ 6925(a) and (e), and APCEC Reg. 23 § 270.1(c) [40 C.F.R. § 270.1(c)] by storing and treating Saturator Sludge in tanks and equipment in the Brine Unit without authorization under its RCRA Permit.


	Count 3 - Failure to Comply with Land Disposal Restrictions (APCEC Reg. 23 	Section 268 Subsection A [40 C.F.R. Part 268 Subpart A])





	62.  APCEC Reg. 23 Section 268 [40 C.F.R. Part 268] restricts land disposal of certain hazardous wastes and provides requirements which apply to persons who generate or transport hazardous waste and owners and operators of hazardous waste treatment, storage, or disposal facilities.  


	63.  The Respondent is required to comply with requirements for generators and treatment facilities in APCEC Reg. 23 Section 268, Subsection A [40 C.F.R. Part 268, Subpart A] with respect to its management of the Saturator Sludge and the Saturator Brine.


	64.  APCEC Reg. 23 § 268.2(c) [40 C.F.R. § 268.2(c)] defines “land disposal” as placement in or on the land, except in a corrective action management unit or staging pile, and includes, but is not limited to, placement in a landfill, surface impoundment, waste pile, injection well, land treatment facility, salt dome formation, salt bed formation, underground mine or cave, or placement in a concrete vault, or bunker intended for disposal purposes.


	65.  Use of the Saturator Sludge to make an oil and gas well drilling fluid or make up water results in “land disposal” as defined by APCEC Reg. 23 § 268.2(c) [40 C.F.R. § 268.2(c)].


	66.  APCEC Reg. 23 § 268.7(a)(1) [40 C.F.R. § 268.7(a)(1)] requires a generator of hazardous waste to determine if the waste must be treated before it can be land disposed by determining if the hazardous waste meets the treatment standards for land disposal in APCEC Reg. 23 §§ 268.40, 268.45, or 268.49 [40 C.F.R. §§ 268.40, 268.45, or 268.49].


	67.  The Respondent has failed to determine if the Saturator Brine or the Saturator Sludge must be treated before land disposal.  Therefore, the Respondent has violated APCEC 
Reg. 23 § 268.7(a)(1) [40 C.F.R. § 268.7(a)(1)].


	68.  APCEC Reg. 23 § 268.7(a)(8) [40 C.F.R. § 268.7(a)(8)] requires generators to “retain on-site a copy of all notices, certifications, waste analysis data, and other documentation produced pursuant to this section for at least three years from the date that the waste that is the subject of such documentation was last sent to on-site or off-site treatment, storage, or        disposal . . . .”  


	69.  The Respondent has failed to generate or maintain records required by APCEC 
Reg. 23 § 268.7(a)(8) [40 C.F.R. § 268.7(a)(8)], including determinations of whether the Saturator Sludge or Saturator Brine meet applicable land disposal treatment standards.  Therefore, Respondent has violated APCEC Reg. 23 § 268.7(a)(8) [40 C.F.R. § 268.7(a)(8)].


	70.  APCEC Reg. 23 § 268.7(b)(1) & (2) [40 C.F.R. § 268.7(b)(1) & (2)] requires a treatment facility to determine if its hazardous waste must be treated before it can be land disposed by determining if the hazardous waste meets the treatment standards for land disposal.  


	71.  The Respondent failed to determine if the Saturator Brine must be treated before land disposal.  Therefore, the Respondent has violated APCEC Reg. 23 § 268.7(b)(1) & (2) 


[40 C.F.R. § 268.7(b)(1) & (2)].


	72.  APCEC Reg. 23 § 268.7(b)(3) & (4) [40 C.F.R. § 268.7(b)(3) & (4)], require treatment facilities to provide an initial land disposal restriction (“LDR”) notification and certification when sending waste to a land disposal facility and to keep a copy of the notification and certification in the treatment facility’s file.


	73.  Since it began operating the Brine Unit in 2003, the Respondent has failed to provide the required LDR notification and certification to parties purchasing or using the Saturator Brine.  Therefore, Respondent has violated APCEC Reg. 23 § 268.7(b)(3) &(4) [40 C.F.R. § 68.7(b)(3) & (4)].


	Count 4 - Failure to Comply with Air Emission Standards for Permitted Hazardous 	Waste Tanks (APCEC Reg. 23 Section 264 Subsection CC [40 C.F.R. Part 264 	Subpart CC])





	74.  At the Facility, the Respondent treats, stores or disposes of hazardous waste that contains at least 10 percent organic compounds and has a volatile organic content of greater than 500 parts per million by weight.


	75.  As the owner and operator of the Facility, and under Module II.R.1 of its RCRA Permit, the Respondent is required to comply with APCEC Reg. 23 Section 264 Subsection CC 
[40 C.F.R. Part 264 Subpart CC governing air emissions from tanks, surface impoundments and containers, with respect to its storage and treatment of hazardous waste in tanks at the Facility.


	76.  APCEC Reg. 23 § 264.1084 [40 C.F.R. § 264.1084] provides standards that apply to the control of air pollutant emissions from hazardous waste storage and treatment tanks.  


	77.  The Respondent is required, pursuant to APCEC Reg. 23 § 264.1084(b)(2) 


[40 C.F.R. § 264.1084], to control air pollutant emissions from its permitted hazardous waste storage tanks by using Tank Level 2 controls in accordance with APCEC Reg. 23 § 264.1084(d) [40 C.F.R. § 264.1084(d)].


	78.  Pursuant to APCEC Reg. 23 § 264.1084(d)(3) [40 C.F.R. § 264.1084(d)(3)],  “[o]wners and operators controlling air pollutant emissions from a tank using Tank Level 2 controls shall use one of the following tanks: . . .  (3) [a] tank vented through a closed-vent system to a control device in accordance with the requirements specified in paragraph (g) of this section.”


	79.  Pursuant to APCEC Reg. 23 § 264.1084(g)(1)(iv) [40 C.F.R. § 264.1084(g)(1)(iv)], “a closed-vent system and control device shall be designed and operated in accordance with the requirements of § 264.1087 of this subsection.”


	80.  Pursuant to APCEC Reg. 23 § 264.1084(g)(3)(ii) [40 C.F.R. § 264.1084(g)(3)(ii)], “[t]he owner or operator shall inspect and monitor the air emission control equipment in accordance with the following procedures: . . . (ii) The closed-vent system and control device shall be inspected and monitored by the owner or operator in accordance with the procedures specified in § 264.1087 of this subsection.”


	81.  APCEC Reg. 23 § 264.1087 [40 C.F.R. § 264.1087] provides requirements applicable to each closed-vent system and control device used to control air emissions in accordance with Subsection CC.


	82.  Pursuant to APCEC Reg. 23 § 264.1087(c)(1) [40 C.F.R. § 264.1087(c)(1)], the control device shall meet the following requirements:  “(1) the control device shall be one of the following devices:  (i) [a] control device designed and operated to reduce the total organic content of the inlet vapor stream vented to the control device by at least 95 percent by weight; (ii) [a]n enclosed combustion device designed and operated in accordance with the requirements of § 264.1033(c) of this part; or (iii) [a] flare designed and operated in accordance with the requirements of § 264.1033(d) of this part.”


	83.  The Respondent uses carbon adsorption systems (carbon canisters) installed on its permitted hazardous waste storage and treatment tanks as a control device to comply with APCEC Reg. 23 § 264.1087(c)(1) [40 C.F.R. § 264.1087(1)]. 


	84.  Pursuant to APCEC Reg. 23 § 264.1087(c)(3)(i) [40 C.F.R. § 264.1087(c)(3)(i)], the “owner or operator using a carbon adsorption system to comply with paragraph (c)(1) of this section shall operate and maintain the control device in accordance with the following requirements:  (i) Following the initial startup of the control device, all activated carbon in the control device shall be replaced with fresh carbon on a regular basis in accordance with the requirements of § 264.1033(g) or § 264.1033(h) of this part.”


	85.  APCEC Reg. 23 § 264.1033(h)(1) [40 C.F.R. § 264.1033(h)] provides requirements applicable to carbon canisters that do not regenerate the carbon bed directly onsite in the control device.


	86.  The carbon canisters the Respondent uses do not regenerate the carbon bed directly onsite in the control device.


	87.  Pursuant to APCEC Reg. 23 § 264.1033(h) [40 C.F.R. § 264.1033(h)], “[a]n owner or operator using a carbon adsorption system such as a carbon canister that does not regenerate the carbon bed directly onsite in the control device shall replace the existing carbon in the control device with fresh carbon on a regular basis by using one of the following procedures:  (1) Monitor the concentration level of the organic compounds in the exhaust vent stream from the carbon adsorption system on a regular schedule, and replace the existing carbon with fresh carbon immediately when carbon breakthrough is indicated.  The monitoring frequency shall be daily or at an interval no greater than 20 percent of the time required to consume the total carbon working capacity established as a requirement of § 264.1035(b)(4)(iii)(G), whichever is longer. (2) Replace the existing carbon with fresh carbon at a regular, predetermined time interval that is less than the design carbon replacement interval established as a requirement of 
§ 264.1035(b)(4)(iii)(G).”


	88.  From at least 2009 until February 2013, the Respondent failed to replace the existing carbon in its carbon canisters with fresh carbon at a regular, predetermined time interval that is less than the design carbon replacement interval established as a requirement of APCEC Reg. 23 § 264.1035(b)(4)(iii)(G) [40 C.F.R. § 264.1035(b)(4)(iii)(G)].  


	89.  From at least 2009 until February 2013, the Respondent failed to monitor carbon canisters on one or more of its permitted hazardous waste storage tanks daily or at a frequency no greater than 20% of the time required to consume the total carbon working capacity of the canister established as a requirement of APCEC Reg. 23 § 264.1035(b)(4)(iii)(G) 
[40 C.F.R. § 264.1035(b)(4)(iii)(G)].


	90.  From January 7, 2009 through November 29, 2011, there were 44 instances totaling 77 days where the Respondent failed to replace spent carbon with fresh carbon in its carbon canisters immediately when monitoring results indicated carbon breakthrough had occurred.  


	91.  Therefore, the Respondent has violated APCEC Reg. 23 §§ 264.1087(c)(3)(i) & 264.1033(h) [40 C.F.R. §§ 264.1087(c)(3)(i) & 264.1033(h)].


III.  COMPLIANCE ORDER


	92.  Pursuant to Section 3008(a) of RCRA, 42 U.S.C. § 6928(a), the Respondent is hereby ORDERED to take the following actions and provide evidence of compliance within the 
time period specified below:








	A.  RCRA Permit Modification


	1.  Within sixty (60) days of the effective date of this CAFO, the Respondent shall submit to ADEQ, with a copy to EPA, an application for a RCRA Permit Modification to permit the Brine Unit in accordance with APCEC Regulation 23 §§ 270.10 – 270.16, 270.23 – 270.25, 270.27, and 270.30 – 270.33 [40 C.F.R. §§ 270.10 – 270.16, 270.23 – 270.25, 270.27, and 270.30 – 270.33].  The Brine Unit includes the following equipment, which the Respondent shall include its Permit Application:


	a.  Clarifier Tank 108TNK563A;


	b.  Clarifier Tank 108TNK563;


	c.  Frac 1 108TNK594 Brine Storage;


	d.  Frac 2 108TNK595 Brine Storage;


	e.  Frac 3 108TNK542;


	f.  Frac 4 108TNK633 Finished Brine;


	g.  Brine Unit Skid consisting of the Heat Exchanger and Vapor Body system with 	supporting circulating pumps;


	h.  Brine Building consisting control room and 3 filter presses (New Jersey, JWI 1 and 	JWI 2); and


	i.  Containment liner system.





	2.  The permit application shall also include relevant requirements of APCEC Regulation 23 § 264, §§ I through O and AA through CC, and Regulation 23 § 270 [40 C.F.R. Part 264, Subparts I through O and AA through CC, and 40 C.F.R. Part 270] that are appropriate for permitting any miscellaneous units that are part of the Brine Unit. 


	3.  The Respondent shall also request that the issued RCRA permit modification include the following:


	a.  Appropriate recordkeeping and reporting requirements; and


	b.  Any applicable risk-based terms and conditions necessary to protect human health and the environment.  


	4.  The failure to timely submit a Permit Modification to ADEQ and EPA within the deadline set forth in Paragraph 93.A.1 shall result in the termination of the Respondent’s authorization to operate the Brine Unit unless that deadline has been extended pursuant to Section IV.G (Force Majeure).


	5.  The Respondent must respond to any Notice of Deficiency (NOD), with a copy to EPA, within the time period specified by the ADEQ.  In the event that the Respondent fails to submit a timely and complete NOD response, the Respondent’s authorization to operate the Brine Unit shall terminate on the NOD response deadline unless that deadline has been extended pursuant to Section IV.G (Force Majeure).


	6.  By no later than one year from the effective date of this CAFO, the Respondent must complete all permitting requirements and obtain issuance from ADEQ of a final RCRA Permit for the Brine Unit.  In the event that ADEQ does not issue a RCRA Permit for the Brine Unit by the above deadline, the Respondent’s authorization to operate the Brine Unit terminates on that date, unless that deadline has been extended pursuant to Section IV.G (Force Majeure).  The Respondent may seek relief under the provisions of Section IV.G of this CAFO (Force Majeure) for any delay in the performance of any such obligations resulting from a failure to obtain, or a delay in obtaining, any permit or approval required to fulfill such obligation, if the Respondent has submitted a timely and complete application and has taken all other actions necessary to obtain such permit or approval.


	B.  EPA Review and Comment on RCRA Permit


	1.  Nothing in this CAFO shall limit EPA’s rights under applicable environmental laws or regulations, including, but not limited to, Section 3005(c)(3) of RCRA, 42 U.S.C. § 6925(c)(3), 


40 C.F.R. § 270.32 and 40 C.F.R. § 271.19, to review, comment, and incorporate appropriate requirements of Regulation 23, § 264 [40 C.F.R. Part 264] directly into the permit or establish other permit conditions that are based on those parts; or take action under Section 3008(a)(3) of RCRA, 42 U.S.C. § 6928(a)(3), against the Respondent on the ground that the RCRA permit for the Brine Unit does not comply with a condition that the EPA Region 6 Regional Administrator in commenting on the permit application or draft permit stated was necessary to implement approved State program requirements, whether or not that condition was included in the issued permit.  If the Respondent disputes an action taken by EPA pursuant to 40 C.F.R. § 270.32 or 


40 C.F.R. § 271.19, the Defendant may invoke Dispute Resolution in accordance with Section IV.F of this CAFO. 


	C.  Brine Unit Upgrades


	1.  Within one year of the effective date of this CAFO, the Respondent shall complete the following activities at the Brine Unit:


	a.  Complete replacement of the containment liner including expansion of the liner to 	include the 20’ x 20’ basin under brine building;


	b.  Refurbishment of the floor drains and FRP piping in the brine building;


	c.  Repair of containment berms at ground level of brine building;


	d.  Add wall siding to certain areas of the brine building to prevent rain water from 	entering building;


	e.  Replace both supply and return cooling tower water lines;


	f.  Add cover to Hot Well tank;


	g.  Add drip/containment pans by circulation pumps;


	h.  Add splash shields to filter press;


	i.  Repair high level alarms on tanks; and


	j.  Repair general leakage to pumps, valves, and seals.





	D.  Submissions


	1.  In all instances in which this Compliance Order requires written submissions to EPA and ADEQ, each submission must be accompanied by the following certification:


“I certify under penalty of law to the best of my knowledge and belief, that the information contained in or accompanying this submission is true, accurate and complete.  I am aware that there are significant penalties for submitting false information, including the possibility of fine and imprisonment for knowing violations.”





All submissions must be certified on behalf of the Respondent by the signature of a person authorized to sign a permit application or a report under 40 C.F.R. § 270.11.


IV.  TERMS OF SETTLEMENT


A.	CIVIL PENALTY


	93.  Pursuant to the authority granted in Section 3008 of RCRA, 42 U.S.C. § 6928, and upon consideration of the entire record herein, including the Findings of Fact and Conclusions of Law, which are hereby adopted and made a part hereof, and upon consideration of the seriousness of the alleged violations, the Respondent’s good faith efforts to comply with the applicable regulations, and the June 2003 RCRA Civil Penalty Policy, it is hereby ORDERED that the Respondent Clean Harbors El Dorado, L.L.C. be assessed a civil penalty of FIVE  HUNDRED EIGHTY-ONE THOUSAND, TWO HUNDRED THIRTY-SIX DOLLARS ($581,236).  The Respondent shall pay the assessed civil penalty within thirty (30) days of the effective date of this CAFO.  


	94.  The Respondent shall pay the assessed civil penalty by certified check, cashier’s check, or wire transfer, made payable to “Treasurer, United States of America, EPA - Region 6”.  Payment shall be remitted in one of three (3) ways:  regular U.S. Postal mail (including certified mail), overnight mail, or wire transfer.  For regular U.S. Postal mail, U.S. Postal Service certified mail, or U.S. Postal Service express mail, the check(s) should be remitted to:


		






		U.S. Environmental Protection Agency 


		Fines and Penalties


		Cincinnati Finance Center


		P.O. Box 979077


		St. Louis, MO 63197-9000





	For overnight mail (non-U.S. Postal Service, e.g. Fed Ex), the check(s) should be remitted to:


		U.S. Bank


		Government Lockbox 979077 


		US EPA Fines & Penalties


		1005 Convention Plaza


		SL-MO-C2-GL


		St. Louis, MO  63101


		Phone No. (314) 418-1028





	For wire transfer, the payment should be remitted to:





		Federal Reserve Bank of New York


		ABA:  021030004


		Account No. 68010727


		SWIFT address = FRNYUS33


		33 Liberty Street


		New York, NY 10045


		Field Tag 4200 of the Fedwire message should read 


		“D 68010727 Environmental Protection Agency”





PLEASE NOTE:  Docket number RCRA-06-2014-0906 shall be clearly typed on the respective checks to ensure proper credit.  If payment is made by check, the check shall also be accompanied by a transmittal letter and shall reference the Respondent’s name and address, the case name, and docket number of the CAFO.  If payment is made by wire transfer, the wire transfer instructions shall reference the Respondent’s name and address, the case name, and docket number of the CAFO.  The Respondent shall also send a simultaneous notice of such payment, including a copy of the check and transmittal letter, or wire transfer instructions to the following:





		Chief, Compliance Enforcement Section (6EN-HE)


		Hazardous Waste Enforcement Branch


		U.S. EPA, Region 6


		1445 Ross Avenue, Suite 1200


		Dallas, TX  75202-2733





		Lorena Vaughn


		Regional Hearing Clerk (6RC-D)


		U.S. EPA, Region 6


		1445 Ross Avenue, Suite 1200


		Dallas, TX 75202-2733





The Respondent’s adherence to this request will ensure proper credit is given when penalties are received in the Region.


	95.  The Respondent agrees not to claim or attempt to claim a federal income tax deduction or credit covering all or any part of the civil penalty paid to the United States Treasurer.


	96.  Pursuant to 31 U.S.C. § 3717 and 40 C.F.R. § 13.11, unless otherwise prohibited by law, EPA will assess interest and late payment penalties on outstanding debts owed to the United States and a charge to cover the costs of processing and handling a delinquent claim.  Interest on the civil penalty assessed in this CAFO will begin to accrue thirty (30) days after the effective date of the CAFO and will be recovered by EPA on any amount of the civil penalty that is not paid by the respective due date.  Interest will be assessed at the rate of the United States Treasury tax and loan rate in accordance with 40 C.F.R. § 13.11(a).  Moreover, the costs of the Agency’s administrative handling of overdue debts will be charged and assessed monthly throughout the period the debt is overdue.  See 40 C.F.R. § 13.11(b).


	97.  EPA will also assess a $15.00 administrative handling charge for administrative costs on unpaid penalties for the first thirty (30) day period after the payment is due and an additional $15.00 for each subsequent thirty (30) day period that the penalty remains unpaid.  In addition, a penalty charge of up to six percent per year will be assessed monthly on any portion of the debt which remains delinquent more than ninety (90) days.  See 40 C.F.R. § 13.11(c).  Should a penalty charge on the debt be required, it shall accrue from the first day payment is delinquent.  See 31 C.F.R. § 901.9(d).  Other penalties for failure to make a payment may also apply.


B.  	PARTIES BOUND


	98.  The provisions of this CAFO shall apply to and be binding upon the parties to this action, their officers, directors, agents, employees, successors, and assigns.  The undersigned representative of each party to this CAFO certifies that he or she is fully authorized by the party whom he or she represents to enter into the terms and conditions of this CAFO and to execute and to legally bind that party to it.


C.	ADDITIONAL REQUIREMENTS 


	99.  The Respondent shall undertake the following additional requirements:


	A.  Within fifteen (15) months of the effective date of this CAFO, the Respondent shall complete Tank Venting System Project as set forth below.  The purpose of the Tank Venting System Project is to vent the tanks listed in Paragraph 99.B below to the secondary combustion chamber of the facility’s hazardous waste incinerator.


	B.  The following tanks shall be vented to the secondary combustion chamber of the facility’s hazardous waste incinerator.


Tank Number		Location/Designation		Volume


2			Lower tank farm west		153,332 gallons


3			Lower tank farm west		153,332 gallons


4			Lower tank farm west		153,332 gallons


8			Lower tank farm east		54,882 gallons


9			Lower tank farm east		54,882 gallons


10			Lower tank farm east		54,882 gallons


11			Lower tank farm east		54,882 gallons


12			Day feed tank farm		20,726 gallons


13			Day feed tank farm		20,726 gallons


14 			Day feed tank farm		20,726 gallons


15 			Day feed tank farm		20,726 gallons


602			Day feed tank farm		20,726 gallons


603			Day feed tank farm		20,726 gallons


604			Day feed tank farm		20,726 gallons


605    			Day feed tank farm		20,726 gallons


606			Day feed tank farm		20,726 gallons


608			Day feed tank farm		20,726 gallons


609			Day feed tank farm		20,726 gallons





	C.  Each tank will have a flame arrester mounted on its top, with a pressure/vacuum relief vent (conservation vent) is mounted on top of the flame arrester.  The manifold line will be connected to the Conservation Vent.  The manifold line will allow the vapors to be drafted toward the SCC.  Each tank will vent the vapors into the manifold independently as the vapor pressure is each tank demands.   Under normal conditions, all vapors will be drafted toward the SCC by the 600 fan.  In the case of failure of the 600 fan the vapors will be drafted toward the Central Carbon system by a dedicated fan.  In the case of a planned shutdown for maintenance, the vapors will be drafted toward the Central Carbon system by a dedicated fan.  


	D.  The Central Carbon system will be comprised of two 3000# carbon filter tanks and two 400# Siemens carbon filters.  If needed, the vapors are drafted by the dedicated Central Carbon System fan toward either the north or south 3000# carbon filter tanks for VOC capture.  The two 3000# tanks allow for extra capacity if carbon change-out is required.  An additional backup is also available by using the two 400# carbon filters.


	E.  The Respondent may seek relief under the provisions of Section IV.G of this CAFO (Force Majeure) for any delay in the performance of any such obligations resulting from a failure to obtain, or a delay in obtaining, any permit or approval required to fulfill such obligation, if the Respondent has submitted a timely and complete application and has taken all other actions necessary to obtain such permit or approval.


D.	STATUS REPORTS


	100.  The Respondent shall submit quarterly reports to EPA until the Respondent has completed all activities required by this CAFO.  The quarterly reports are due on May 1 (for  the period from January 1 – March 31), August 1 (for the period from April 1 – June 30), November 1 (for the period from July 1 – September 30), and February 1 (for the period from October 1 – December 31).   Upon completion of all activities required by this CAFO, the Respondent shall submit a Final Status Report within thirty (30) days from completion of the final activity.  The Status Reports will cover the activities set forth in Sections III and IV.C, and shall include, at a minimum, the following information:


	A.  A description and estimate of the percentage of the work completed;


	B.  Summaries of all contacts with representatives of the local community, public interest groups, ADEQ, or other State governmental agencies during the reporting period that relate to activities set forth in Sections III and IV.C;


	C.  Summaries of all problems or potential problems encountered during the reporting period; and


	D.  Projected work for the next reporting period. 


       	E.  The Status Reports must be accompanied by the following certification:


“I certify under penalty of law to the best of my knowledge and belief, that the information contained in or accompanying this submission is true, accurate and complete.  I am aware that there are significant penalties for submitting false information, including the possibility of fine and imprisonment for knowing violations.”





All submissions must be certified on behalf of the Respondent by the signature of a person authorized to sign a permit application or a report under 40 C.F.R. § 270.11.





	F.  The reports required under this Section shall be sent to the following:


	Guy Tidmore, Chief	


	Compliance Enforcement Section (6EN-HE)


	Hazardous Waste Enforcement Branch


	U.S. EPA, Region 6


	1445 Ross Avenue, Suite 1200


	Dallas, TX  75202-2733


	Attention:  Roxanne King


	


E.  	STIPULATED PENALTIES   


	101.  In addition to any other remedies or sanctions available to EPA, the Respondent shall pay stipulated penalties in the following amounts for each day during which each failure or refusal to comply with the requirements of this CAFO continues:


	Period of Noncompliance			Penalty Per Violation Per Day


	1st through 15th day		     			     $ 1,500


	16th through 30th day					     $ 2,500


	31st day and beyond					     $ 5,000





Penalties shall accrue from the date of the noncompliance until the date the violation is corrected, as determined by EPA.


	102.  The Respondent shall pay stipulated penalties not more than fifteen (15) days after receipt of written demand by EPA for such penalties.  Method of payment shall be in accordance with the provisions of Paragraph 94 herein.  Interest and late charges shall be paid as stated in Paragraphs 96 - 97 herein.


	103.  Nothing in this agreement shall be construed as prohibiting, altering, or in any way limiting the ability of EPA to seek any other remedies or sanctions available by virtue of the Respondent’s violation of this CAFO or of the statutes and regulations upon which this agreement is based, or for the Respondent’s violation of any applicable provision of law. 





F.	DISPUTE RESOLUTION 


	104.  If the Respondent objects to any decision or directive of EPA in regard to Section III or IV.C, the Respondent shall notify the following persons in writing of its objections, and the basis for those objections, within thirty (30) calendar days of receipt of EPA’s decision or directive:


		Associate Director


		Hazardous Waste Enforcement Branch (6EN-H)


		Compliance Assurance and Enforcement Division


		U.S. EPA - Region 6


		1445 Ross Avenue


		Dallas, TX 75202-2733





		Chief, RCRA Enforcement Branch (6RC-ER)


		Office of Regional Counsel


		U.S. EPA - Region 6


		1445 Ross Avenue


		Dallas, TX 75202-2733





	105.  The Associate Director of the Hazardous Waste Enforcement Branch or his/her designee (Associate Director), and the Respondent shall then have an additional thirty (30) calendar days from EPA’s receipt of the Respondent’s written objections to attempt to resolve the dispute.  If an agreement is reached between the Associate Director and the Respondent, the agreement shall be reduced to writing and signed by the Associate Director and the Respondent and incorporated by reference into this CAFO.


	106.  If no agreement is reached between the Associate Director and the Respondent within that time period, the dispute shall be submitted to the Director of the Compliance Assurance and Enforcement Division or his/her designee (Division Director).  The Division Director and the Respondent shall then have a second 30-day period to resolve the dispute.  If an agreement is reached between the Division Director and the Respondent, the resolution shall be reduced to writing and signed by the Division Director and the Respondent and incorporated by reference into this CAFO.  If the Division Director and the Respondent are unable to reach agreement within this second 30-day period, the Division Director shall provide a written statement of EPA’s decision to the Respondent, which shall be binding upon the Respondent 
and incorporated by reference into the CAFO.  


	107.  If the Dispute Resolution process results in a modification of this CAFO, the modified CAFO must be approved by the Regional Judicial Officer and filed pursuant to 
Section IV.I (Modifications).


	108.  The invocation of dispute resolution procedures under this Section shall not extend, postpone, or affect in any way, any obligations of the Respondent under this CAFO, unless and until final resolution of the dispute so provides.  Stipulated penalties with respect to the disputed matter shall continue to accrue from the first day of noncompliance, but payment shall be stayed pending resolution of the dispute.  If the Respondent does not prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided in Section IV.E.


G.	FORCE MAJEURE


	109.  A “force majeure event” is any event beyond the control of the Respondent, their contractors, or any entity controlled by the Respondent that delays the performance of any obligation under this CAFO despite the Respondent’s best efforts to fulfill the obligation.  “Best  efforts” includes anticipating any potential force majeure event and addressing the effects of any such event (a) as it is occurring and (b) after it has occurred, to prevent or minimize any resulting delay to the greatest extent possible.  “Force Majeure” does not include the Respondent’s financial inability to perform any obligation under this CAFO, but does include any delays attributable to the ADEQ’s permitting process.


	110.  The Respondent shall provide notice orally or by electronic or facsimile transmission as soon as possible, but not later than 72 hours after the time the Respondent first knew of, or by the exercise of due diligence, reasonably should have known of, a claimed force majeure event.  The Respondent shall also provide written notice, as provided in Section IV.H of this CAFO, within seven days of the time the Respondent first knew of, or by the exercise of due diligence, reasonably should have known of, the event.  The notice shall state the anticipated duration of any delay; its cause(s); the Respondent’s past and proposed actions to prevent or minimize any delay; a schedule for carrying out those actions; and the Respondent’s rationale for attributing any delay to a force majeure event.  Failure to give such notice shall preclude the Respondent from asserting any claim of force majeure. 


	111.  If the Complainant agrees that a force majeure event has occurred, the Complainant may agree to extend the time for the Respondent to perform the affected requirements for the time necessary to complete those obligations.  An extension of time to perform the obligations affected by a force majeure event shall not, by itself, extend the time to perform any other obligation.  Where the Complainant agrees to an extension of time, the appropriate modification shall be made pursuant to Section IV.I of this CAFO.


	112.  If the Complainant does not agree that a force majeure event has occurred, or does not agree to the extension of time sought by the Respondent, the Complainant’s position shall be binding, unless the Respondent invokes Dispute Resolution under Section IV.F of this CAFO.  In any such dispute, the Respondent bear the burden of proving, by a preponderance of the evidence, that each claimed force majeure event is a force majeure event; that the Respondent gave the notice required by the paragraph above, that the force majeure event caused any delay the Respondent’s claimed was attributable to that event; and that the Respondent exercised their reasonable best efforts to prevent or minimize any delay caused by the event.  If the Respondent carries this burden, the delay at issue shall be deemed not to be a violation of the affected obligation of this CAFO.


H.	NOTIFICATION


	113.  Unless otherwise specified elsewhere in this CAFO, whenever notice is required to be given, whenever a report or other document is required to be forwarded by one party to another, or whenever a submission or demonstration is required to be made, it shall be directed 
to the individuals specified below at the addresses given (in addition to any action specified by law or regulation), unless these individuals or their successors give notice in writing to the other parties that another individual has been designated to receive the communication:


	Complainant:		





	Chief, Compliance Enforcement Section (6EN-HE)


	Hazardous Waste Enforcement Branch


	U.S. EPA, Region 6


	1445 Ross Avenue, Suite 1200


	Dallas, TX  75202-2733


	Attention:  Roxanne King





	Respondent 











I.	MODIFICATION 


	114.  The terms, conditions, and compliance requirements of this CAFO may not 
be modified or amended except as otherwise specified in this CAFO, or upon the written agreement of the Complainant and the Respondent, and approved by the Regional Judicial Officer, and such modification or amendment being filed with the Regional Hearing Clerk.


J.	RETENTION OF ENFORCEMENT RIGHTS


	115.  EPA does not waive any rights or remedies available to EPA for any other violations by the Respondent of Federal or State laws, regulations, or permitting conditions.


	116.  Except as herein provided, nothing in this CAFO shall limit the power and authority of EPA or the United States to take, direct, or order all actions to protect public health, welfare, or the environment, or prevent, abate or minimize an actual or threatened release of hazardous substances, pollutants, contaminants, hazardous substances on, at or from the Respondent’s  facility.  Furthermore, nothing in this CAFO shall be construed or to prevent or limit EPA's civil and criminal authorities, or that of other Federal, State, or local agencies or departments to obtain penalties or injunctive relief under other Federal, State, or local laws or regulations.


	117.  The Complainant reserves all legal and equitable remedies available to enforce the provisions of this CAFO.  This CAFO shall not be construed to limit the rights of the EPA or United States to obtain penalties or injunctive relief under RCRA or under other federal or state laws, regulations, or permit conditions.  


	118.  In any subsequent administrative or judicial proceeding initiated by the Complainant or the United States for injunctive relief, civil penalties, or other appropriate relief relating to this Facility, the Respondent shall not assert, and may not maintain, any defense or claim based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim preclusion, claim-splitting, or other defenses based upon any contention that the claims raised by the Complainant or the United States in the subsequent proceeding were or should have been brought in the instant case, except with respect to claims that have been specifically resolved pursuant to this CAFO.  


	119.  This CAFO is not a permit, or a modification of any permit, under any federal, State, or local laws or regulations.  The Respondent is responsible for achieving and maintaining complete compliance with all applicable federal, State, and local laws, regulations, and permits.  The Respondent’s compliance with this CAFO shall be no defense to any action commenced pursuant to any such laws, regulations, or permits, except as set forth herein.  The Complainant does not warrant or aver in any manner that the Respondent’s compliance with any aspect of this CAFO will result in compliance with provisions of the RCRA or with any other provisions of federal, State, or local laws, regulations, or permits.


K.	INDEMNIFICATION OF EPA


	120.  Neither EPA nor the United States Government shall be liable for any injuries or damages to person or property resulting from the acts or omissions of the Respondent, their officers, directors, employees, agents, receivers, trustees, successors, assigns, or contractors 
in carrying out the activities required by this CAFO, nor shall EPA or the United States Government be held out as a party to any contract entered into by the Respondent in carrying out the activities required by this CAFO.


L.	COSTS


	121.  Each party shall bear its own costs and attorney’s fees.  Furthermore, the Respondent specifically waives its right to seek reimbursement of its costs and attorney’s fees under 5 U.S.C. § 504 and 40 C.F.R. Part 17. 


M.	TERMINATION


	122.  At such time as the Respondent believes it has completed all of the requirements of this CAFO, they may request that EPA concur whether all of the requirements of this CAFO have been satisfied.  Such request shall be in writing and shall provide the necessary documentation to establish whether there has been full compliance with the terms and conditions of this CAFO.  EPA will respond to said request in writing within ninety (90) days of receipt of the request.  This CAFO shall terminate when all actions required to be taken by this CAFO have been completed, and the Respondent has been notified by the EPA in writing that this CAFO has been satisfied and terminated.  


M.	EFFECTIVE DATE


	123.  This CAFO, and any subsequent modifications, become effective upon filing with the Regional Hearing Clerk.	



THE UNDERSIGNED PARTIES CONSENT TO THE ENTRY OF THIS CONSENT AGREEMENT AND FINAL ORDER:








FOR THE RESPONDENT:











Date: _________________                            ____________________________			                                                                                                                                  


						Clean Harbors El Dorado, L.L.C.












FOR THE COMPLAINANT:





Date: _________________      	____________________________                                                                                                             


					John Blevins


					Director


					Compliance Assurance and


					  Enforcement Division












V.  FINAL ORDER


	Pursuant to the Section 3008 of RCRA, 42 U.S.C. § 6928, and the Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties, 40 C.F.R. Part 22, the foregoing Consent Agreement is hereby ratified.  This Final Order shall not in any case affect the right or EPA or the United States to pursue appropriate injunctive relief or other equitable relief for criminal sanctions for any violations of law.  This Final Order shall resolve only those causes of action alleged herein.  Nothing in this Final Order shall be construed to waive, extinguish or otherwise affect the Respondent’s (or their officers, agents, servants, employees, successors, or assigns) obligation to comply with all applicable federal, state, and local statutes and regulations, including the regulations that were the subject of this action.  The Respondent is ordered to comply with the Compliance Order and terms of settlement as set forth in the Consent Agreement.  Pursuant to 40 C.F.R. § 22.31(b), this Final Order shall become effective upon filing with the Regional Hearing Clerk.





Date: _________________       		_____________________________


						Patrick Rankin												Regional Judicial Officer






CERTIFICATE OF SERVICE


	I hereby certify that on the _____ day of __________, 2014, the original and one copy of the foregoing Consent Agreement and Final Order (CAFO) was hand delivered to the Regional Hearing Clerk, U.S. EPA - Region 6, 1445 Ross Avenue, Dallas, Texas 75202-2733, and that true and correct copies of the CAFO were sent to the following by Certified Mail – Return Receipt Requested #   


		Michael R. McDonald  


		Assistant General Counsel


		Clean Harbors Environmental Services, Inc.


		P.O. Box 9149


		42 Longwater Drive


		Norwell, MA 02061











				           ______________________________________
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El Dorado Brine Issue-Confidential Communication

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Cc

		Donahue, Timmery A

		Recipients

		Pearson.Evan@epa.gov; donahue.timmery@cleanharbors.com



CONFIDENTIAL SETTLEMENT COMMUNICATION

Evan:
You may have already reviewed the attached 2006 EPA inspection report, but we did not discuss the report at the meeting we had in Dallas.  I know part of the allegations are that Clean Harbors failed to perform appropriate due diligence as to the Brine Unit.  As the report indicates, the EPA was aware of the Brine issue just before the sale of the facility and did not raise any concerns.  I proffer the report not to necessarily prove that the brine material is a "clean calcium chloride solution, which is a beneficial and marketable product" but to support our contention that all the regulatory agencies were aware of the brine sale, and approved of same.  Again, once EPA raised its concerns we immediately cooperated. The attached confirms our position that Clean Harbors acted reasonably when it continued the long standing approach to the Brine.

As always, thank you for your cooperation with this matter.  Please feel free to contact me with an questions or concerns.
__________________________________________________
Michael R. McDonald
Counsel
Clean Harbors Environmental Services, Inc.
42 Longwater Drive
Norwell, MA 02061
Tel: 781-792-5136
Email: mcdonaldm@cleanharbors.com<mailto:mcdonaldm@cleanharbors.com>
Web: www.cleanharbors.com<http://www.cleanharbors.com/>
__________________________________________________




Teris 2006 Inspection Report (1).pdf




U.S. ENVIRONMENTAL PROTECTION AGENCY 



RESOURCE CONSERVATION & RECOVERY ACT 
COMPLIANCE EVALUATION INSPECTION REPORT 



Facility Name: Teris, L.L. C. dba Ensco 



EPA ID Number: ARD069748192 



Inspection Dates: June 21, 2006 



Facility Location: 309 American Circle, ElDorado, Arkansas 71730 



Facility Mailing Address: 309 American Circle, ElDorado, Arkansas 71730 



Environmental Manager: Mr. Michael A. Karp, Telephone: (870)-864-3685 



Facility Description: Permitted Treatment, Storage and Disposal Facility, Container and Storage; 
Incineration; Corrective Action and Large Quantity Generator 



Type of Ownership: _Federal _State _County _Municipal X Private 



Did facility request a copy of the report? _x YES _NO 



HW Activities: XGen 
_K__Storage 



Inspect. Type: XLead 
XCEI 
_PCE 
_Multi-Media 



(Joint Inspection with State (ADEQ) 



_x_ Treatment 
_ll_Disposal 



_Overview 
_CD! 
_Land Ban 



_Stor&ge ( <90d) 
_Transporter 



_. Subpart CC 
_Sampling 
_ll_BIF 
_Maquiladora 











Inspection Participants: (name and phone number) 



EPA Inspector: Eva K. Steele (214) 665-7211 
ADEQ Inspectors: Judy K. Russell, ADEQ Hazardous Waste Inspector; Penny J. Wilson, ADEQ 
Hazardous Waste Inspector Supervisor; Joe Galesky, ADEQ Hazardous Waste Inspector. 



Facility Representatives: Michael Karp, Teris Environmental Coordinator; Bruce Rehmann, 
Inventory Control; James East, Operations Manager; Larry Epperly, Operations Supervisor; 
Mike Cobb, Special Handling Supervisor; Jerry Funderburg, Maintenance Analyst; John Meeks, 
Board Operator/Operations; Roosevelt Wilhite, Residue/Brine Unit Superintendent; Johnny 
Joeseph, Maintenance Coordinator; Carla Peace, TSD Customer Support Clerk; Amy Hulsey, 
Data Center Supervisor; Mary Snowden, Safety/Health Assistant. 



Other Participants: 
. Checklists Completed: (Indicate number attached.) 



.X.... Generator _TSD 



.X.... Containers _Incinerator 
_Tanks _Land Ban 
_Used Oil _BIF 
_Subpart CC _LOIS 
_._Subpart BB _Subpart AA 



_Transporter 
_Landfill 
_Groundwater 
_Waste Piles 
_Closure 



..X. Generator Supplement 
_Surface Impoundments 
_Land Treatment 
_Thermal Treatment 
_Post Closure 



.X....Photographs _Chemical, Physical, Biological Treatment 



.X....Attachments (facility documents) 



Apparent violations noted during out briefing: See Narrative - Areas of Concern Section 



Reviewed by:_--v-k:._:c·.-----'~'--~(j}?_· ___,.~__.:._ __ Date:---'f>L:>'--f+-/-=-«--~--zP-='--











Teris, L.L.C. dba Ensco- NARRATIVE 



Introduction 



On Wednesday, June 21,2006, the U.S. Environmental Protection Agency (EPA) 
conducted a Joint Resource Conservation & Recovery Act (RCRA) compliance evaluation 
inspection (CEI) at Teris, L.L.C. dba Ensco located in ElDorado, Arkansas with the Arkansas 
Department of Environmental Quality (ADEQ). The purpose of the inspection was to observe 
and review the facility's solid and hazardous waste management practices, specifically as they 
pertain to RCRA. 



When the Inspection Team (Judy K. Russell, ADEQ; Penny Wilson, ADEQ; Joe Galesky, 
ADEO and Eva K. Steele of EPA) arrived at Teris, Ms. Russell (the lead Inspector) showed the 
receptionist her credentials, announced the purpose of the visit, and requested to see the facility 
environmental manager. 



The environmental manager Mr. Michael Karp, adjourned to a conference room to met 
with the Inspection Team. Ms. Russell explained the reason for the visit. Mr. Karp informed 
Inspection Team, that Joe Galesky and Eva Steele would have to read and sign safety orientation. 
Mr. Galesky and Ms. Steele completed the safety orientation. Ms. Russell gave Mr. Karp a copy 
of requested documents for later review by the inspection team, which included: Truck and 
railcar receiving logs for June 12 to present; waste inventory numbers for 204/Modulars for May; 
inspection logs for 204/Modulars; tanks inventory for May; tanks inspection log for June 12 to 
present; post-closure inspection log for May; incineration inspection log for May; part BB 
inspection log for May. (These documents were provided by Teris) 



Mr. Karp and the Inspection Team then discussed plant operations and processes, and 
solid/hazardous waste management practices. Facility operations are discussed in the next 
section. 



Operations/Processes 



Teris, L.L.C. dba Ensco is a Hazardous Waste Incineration Facility permitted by the State 
of Arkansas to incinerate hazardous regulated wastes, such as liquids, sludges, hardened solids 
and lab packs. The principal treatment process is thermal treatment (incineration). Container 



. and tank storage facilities are operated and maintained as support for the treatment process. 
Their general commercial function of Teris is to serve as a waste treatment facility where organic 
waste is thermally treated to reduce the original volume and toxicity of the waste, and render it 
amenable to disposal elsewhere. 



The facility has a storage capacity of approximately 27,410 drum equivalents to ensure 
uninterrupted service and can accept 55-gallon steel drums, as well as all DOT-approved 
containers. Additionally, bulk solids and liquids can be received in tankers, end-dumps and roll­
offs. 











Teris' total incineration capacity in El Dorado is 42,410 lbs/hour. Teris' incineration 
capacity of the particular units on site: 39,011 lbs/hour for Secondary Combustion Chamber 
(SCC) and associated equipment 3,399 lbs/hour for Resource Recovery Boiler. 



RCRA liquids are fed into the rotary kilns and the SCC, depending on the specific 
characteristics of the waste. RCRA solids and sludges may be received from the customer, 
packaged for ram feed into the rotary kilns, repacked by Teris personnel for ram feed, or fed 
directly into the kilns through an automated shredder auger machine. This system enables Teris 
to accept waste that is packaged in most any size Department of Transportation (D.O.T.) 
approved container. 



Liquid waste, natural gas, and combustion air are fed into the rotary kilns to initiate and 
maintain temperature. Two rotary kilns are utilized for treatment of solids and sludges. Shredded 
solids enter the incinerators via the screw-type auger systems, or they may be repackaged for ram 
feed. The kilns' off gases are passed through individual vertical cyclones, where additional ash is 
removed. Exiting ash from the kilns and vertical cyclones are collected and stabilized in an 
enclosed building. Each batch of ash is tested to ensure that organic treatment standards have 
been met. Ash is then taken to a fully permitted hazardous waste landfill for disposal. After 
exiting the cyclone, the gases travel through a duct to the SCC. Additional liquid wastes are 
injected in the SCC to maintain temperature and react all of the remaining organics with oxygen 
to produce water vapor, carbon dioxide, and acid gases. 



Teris also operates a Resource Recovery Boiler, a single zone combustion chamber fitted 
with boiler tubes that produce steam. The SCC and Resource Recovery Boiler exit gas streams 
are continuously sampled and monitored for oxygen and carbon monoxide. The flue gases from 
the units combine and enter the saturator. Within the saturator, the gas stream is cooled to below 
200 degrees Fahrenheit and acid gases are neutralized with lime slurry. The resulting calcium 
chloride and ash solution are purged from the saturator and sent to the Calcium Chloride 
Recovery Unit. From this brine liquor, Teris produces a clean calcium chloride solution, which is 
a beneficial and marketable product. The gases exiting the saturator enter two condenser columns 
to condition the particulate matter for easier removal downstream. From the condenser columns, 
the gases pass through a high energy scrubber on the way to the fabric filter (baghouse ). 
Powdered lime and carbon are fed into the fabric filter to react and remove any remaining 
pollutants in the gas stream. The high energy scrubber and fabric filter ensure that the final flue 
gas exiting through the stack meet all of the emissions standards promulgated by RCRA and the 
Clean Air Act. Vacuum is maintained on the entire incineration and air pollution control system 
by an induction fan, which discharges the final clean gases into the 195' stack. 











Site Tour 



After Mr. Karp finished describing the facility processes the Lead Inspector (Ms. Russell) 
asked for a tour of the facility. The first area the Inspection Team visited was Warehouse 204, 
Bruce Hehmann, ofTeris explained that Warehouse 204 was their receiving and staging area and 
explained their process and systems for receiving and staging. Mr. Hehmann, also indicated that 
I 00% of containers are inspected, with less than I 0% being sampled, except for certain waste 
streams. (See Attachment B, Photograph# I) 



After the explanation by Mr. Hehmann, the team divided into two groups to complete the 
inspection of Warehouse 204, due to it's size. Bruce Hehmann escorted Judy Russell, Joe 
Galesky and Karen Duke, and Michael Karp escorted Penny Wilson and myself. 



Penny Wilson and I, began our inspection of Warehouse 204 on the far South side of the 
Warehouse and worked our way back North to the center of the Warehouse where we joined the 
other members of the Inspection Team. 
During our inspection the following was observed: 
I. Rack 4R271: 3 small containers of oxidizers, Item #10700051 & 10708894 & 10693101, 
Process codes: L02 & L06, Lab Packs. 
2, Rack 4R383, Item #09929946 with storage date of 6/2/05 and 2"d label, Item #10018717 with 
storage date of7/18/05. 
3. Rack 4N211, Item #10544610, D04/B03, has "Dangerous When Wet" label. 
4. Rack 4N331, 55 gallon metal drum, Item #10726334 is open. Part of the bung is missing. 
Placed in storage on 6/7/06. (At 1142 hours a Teris employee replaced the bung, the drum was 
closed). 
5. Rack4M531, blackpolywithouttag. 
6. Rack 4 L514, spill of some type of substance on floor. Bruce Hehmann, said that a bag was 
previously picked up from this location and broke/spilled residue, sand was applied by Teris 
employee while we were there. 
7. Rack 4L462, Item #10724683, 5 gallon metal container, lid is peeled up and exposing 
contents. 
8. Overall we observed containers which were bulging, dented, and leaking (See photos 4, 6, 8, 
I 0 and 12). Additionally we observed containers stored on unstable pallets and pallets which 
were placed too far out of the rack and over the aisle (See photos 5, 7 and 9). 
9. Observed 55-gallon containers which were closed with packing tape only and one 55-gallon 
container in the Oxidizer Modular Storage with the lid taped closed (See photos II, 14 and 22). 











Entire Inspection Team began site visit of Day Feed Tanks on 6/21/06 (east of Warehouse 
204), escorted by Larry Epperly, Teris Operations Supervisor. 
During our inspection we observed the following: 
1. Not all pipe flanges and val'lles have tags (i.e. not marked with identifYing tags. Michael 
stated that the lines may not be in service, he will check. Some tags appeared to have become 



. detached from equipment and were on the ground. (See photos 19 and 21 ). Michael also stated 
that monitoring of the flanges and valves are regularly scheduled and conducted. We asked to 
receive a copy of the inspections and a list of the valves and flange inventory. 
2. Pipe rack North of maintenance has several flanges that are not tagged. 



Day Tank Farm (South of Warehouse 204), tanks 8, 9, 10 and 11: 
During our inspection we observed the following: 
1. Tank 8, not all valves and flanges were tagged. Secondary containment appeared to be in 
good condition. 



Tank 545: observed one crack on a weld on the HDPE liner in the SW comer. Holes 
observed in the liner were marked on 6/21/06 while we were conducting inspection, so that they 
could be easily identified for repair. Not all flanges were tagged. 



Tanks 201-204: are currently not being used, were used with old Kiln #3. 



Inspection Team began inspections·ofDetached Modular Buildings on 6/21/06. The 
following was observed: 
Modular Storage H: (Corrosive 8- Dangerous When Wet): 
1. JH'107, Item #10498812, 55 gallon metal container with lid tapped down, small ring no bolt. 
(This was repaired by Teris employee while we were on-site.) 
2. JH206/Row I, Item #I 0673021, leaking 55-gallon plastic container (addressed while on-site). 
3. JH114, 5 gallon plastic container, not labeled (addressed while on-site), 
Modular Storage G: 
1. JG222, Item #I 0392852, 5 gallon metal container, lid partially bent up and off of container. 
(Addressed while on-site). 
Modular Storage F: (Water Reactive Material): nothing noted. 
Modular Storage E: (Water Reactive Material): nothing noted. 
Modular Storage A: (Oxidizer Building): 
I. Water standing on floor. Forklift driver knocked sprinkler head offloading containers. 
Modular Storage B: 
1. JB 102, box open with oxidizer enclosed in bag in box. Box was sealed by Teris employee, 
while we were on-site. 
2. JB I 03, 55-gallon plastic container, container was gassed and bulging, contained sulfuric 
acid/hydrogen peroxide. (Teris employee addressed while we were on-site.) 











Inspection of Tank 501 (East of Special Handling Facility): Under corrective action. 
Nothing noted. 



Inspection of Special Handling Facility: Mike Cobb, Special Handling Supervisor and 
Bruce Rehmann gave a description of the operations. 



End oflnspection for 6/21/06. 



Began Inspection on 6/22/06 at 8:00a.m. 



Started in the Control Room, -doing checks. Johnny Joseph, Maintenance Coordinator, 
gave an overvie':V of how the system and process works. From there went to Kiln dock, Komar 
area, and then where pails are processed. 



Inspection of Residue Handling area: Ash, Lime and sludge is mixed here. Ash is always 
sampled. Nothing being processed at time of inspection. 



Shipping Lot: roll-offs ready for shipment: some waiting to be picked up, complete 
analysis, or needing to be re-burned. 



Inspection of Post Closure Units: Area 79: looked good, groundwater monitoring sampled 
once a year. Area 163: sign marking the area, is down. Area I 08: nothing noted. Oily Waste 
Lagoon: small amount of erosion on NW side. T.E.L. pit: nothing noted. 



Records Review 
After the site tour/inspection was completed, the Inspection Team met with various Teris 



staff for a records review. 



Met with Jerry Funderberg, Maintenance Analyst. Discussed monitoring of flanges and 
valves. He stated that they are going from plastic tags to metal tags, because the plastic tags do 
not hold up well. He is in the process of taking the drawings of all the piping and making 
changes/additions of tags. Will take a drawing out with him, to make sure pipes are as drawn. 
Tests conducted for fugitive emissions every 90 days. Judy Russell asked for a copy of the 
inspection reports for May of 2006. 



Inspection/Review of Personnel Training Records with Mary Snowden: 4 personnel 
records reviewed by Judy Russell. 



Inbound Manifest Review: several incoming (unprocessed) manifest were reviewed by 
Judy Russell. I reviewed 3 separate Invoice Files for manifest, and all were complete. Other 
inspectors on the team also reviewed various manifest. One manifest was found which did 
contain discrepancies. ADEQ has specifics and will address. 











Exit Briefing 



Exit Briefing with Teresa Evans, Bruce Hehemann, AmyJulsey, Michael Karp and James 
East from Teris. Judy Russell conducted Exit Briefing 



Areas of Concern: 



I. Housekeeping Issues in Warehouse 204: container storage, containers conditions, 
labeling issues, potential for damage to sprinkler system with current configuration. Some 
containers were found with 2 different storage tags. (Michael says that one of the tags was from 
their California facility, and that the tags from California will now be blue in color instead of 
white in color that is used by their facility). 



2. BB: Did not appear that Jerry had gotten very far on tagging flanges and valves. 
Tagging material needs to be strong and durable and needs to be completed in a timely manner. 



3. Oxidizer and Water Reactive waste in Warehouse 204: Although they were not by 
sprinklers, they should be stored in modular buildings, as per the intentions of the permit 
modification. (Bruce indicated that the employees are reading the tags wrong, and that this 
would be corrected.) Penny Wilson asked what criteria Teris uses to put them into the modular 
storage. Teris indicated that JOl could stay in Warehouse 204 if they sampled everyone-but they 
don't sample them, so they are all sent to modular storage. (101 is a class 1 oxidizer). 



4. Manifest issue: one manifest found to contain discrepancies. Teris indicated that this 
was Household Hazardous Waste and it exempt. But that they would research and provide 
ADEQ with additional information. 



Sampling & Analytical 



No sampling was performed at the Teris, L.L.C ElDorado, Arkansas facility. 











Areas of Concern 



I. Failure to transfer hazardous waste from a container that is leaking or otherwise not in good 
condition to a container that is in good condition. 



·2. Failure to store a container holding hazardous waste in a manner to avoid rupture or leaking. 



3. Failure to keep a container holding hazardous waste closed during storage, except when it is 
necessary to add or remove waste. 



4. Failure to mark equipment which contains or contacts hazardous waste in such a manner that 
would distinguish it readily from other pieces of equipment. 



5. Failure to maintain a secondary containment free of cracks or gaps. 



6. While conducting the inspection of Warehouse 204, three (3) small containers labeled as 
oxidizers were observed in Rack 4R271. These containers, item numbers 10700051, 10708894, 
and I 06931 01 were identified as Chromic Oxide, Ammonium Persulfate, and a Chromic and 
Sulfuric Acid mixture. Although the Ammonium Persulfate was the only oxidizer, all three 
containers were labeled as such. 



7. Also observed in Warehouse 204 Rack 4N211, was a container labeled "Dangerous When 
Wet" item number 10544610. However, the Waste Material Data Sheet (WMDS) 211704, listed 
the waste as miscellaneous PPE and general waste with waste codes D003, F039, D018, U019, 
DOOI, and D002. 



Recent modifications to the State Teris Permit, I OH-M025, provided segregated modular 
building for oxidizers and water reactives. While permit language does not specifY that all 
oxidizers and water reactives are to be placed in these buildings, the intent of the modifications 
was to avoid the possibility of reactive waste creating a dangerous incident in Warehouse 204. 



8. During the records review a manifest was found which contained discrepancies between the 
waste profiles ofTeris-Wilmington and Teris-El Dorado. In-bound manifest number AR-
1571068 from Teris-Wilmington lists waste profile number 289467 (Teris-El Dorado) on more 
than one waste stream, page 5, line 28d, a non-RCRA hazardous waste liquid, page 5, line 28e, 
paint related liquid and page 5, line 28g, non-RCRA hazardous waste solid. In addition, this 
waste profile number 289467 (Teris-EI Dorado) and profile number 740586 (Teris-Wilmington) 
do not Jist the same processes generating the waste. Teris should ensure that the waste received 
is accurately depicted on the manifest and the WMDS. 











FW: Clean Harbors Brine Sample Results

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Recipients

		mcdonaldm@cleanharbors.com



Any problem with my statement?  Will I get getting the sample results soon?


 


From: Pearson, Evan 
Sent: Thursday, October 17, 2013 4:03 PM
To: 'McDonald, Michael R'
Cc: Tidmore, Guy; King, Roxanne
Subject: RE: Clean Harbors Brine Sample Results




 


The dilemma I have is that I don’t know whether it is helpful or hurtful to our case.  If it was helpful to your case, I would have thought that you would have given this information to us, unless you were going to spring it on us in your prehearing exchange (assuming that this case went to hearing).  However, I will agree to the following:


 


EPA will agree that the testing data is being made available for settlement purposes only.  However, EPA reserves the right to separately seek this information through a RCRA Section 3007 Information Request Letter or through administrative discovery under 40 C.F.R. Part 22.  This statement does not bind any other agency of the Federal Government, including the U.S. Department of Justice.  Please note that the information would be subject to FOIA.  


 


If you have any questions, please give me a call. 


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Thursday, October 17, 2013 3:33 PM
To: Pearson, Evan
Subject: Re: Clean Harbors Brine Sample Results




 


Evan:
Our IT folks are unaware of the technology you refer to, but I don't want to belabor the point. Can you simply send me a statement that the testing data is being made available for settlement purposes only. The Government could argue that it is entitled the info in Discovery in the unfortunate event we find ourselves in that situation. If that is okay, we will just send you the data. 
Michael McDonald 
Counsel 
Clean Harbors Environmental Services, Inc. 
42 Longwater Drive 
Norwell, MA 02045
 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, October 17, 2013 04:18 PM
To: McDonald, Michael R 
Cc: King, Roxanne <King.Roxanne@epa.gov> 
Subject: Clean Harbors Brine Sample Results 
 



What is the status of my request to see Clean Harbor’s analytical results of the brine?  I suggested a method that would address your concerns in our September 30, 2013 call.  Thanks.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




FW: Clean Harbors Counteroffer

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov



When do you think you can get me some draft language for the beneficial environmental project, and whether the Brine Unit is going to be closed?  Thanks.

-----Original Message-----
From: Pearson, Evan 
Sent: Wednesday, January 08, 2014 1:38 PM
To: 'McDonald, Michael R'
Cc: King, Roxanne; Barra, Michael; Tidmore, Guy
Subject: RE: Clean Harbors Counteroffer

Here is my understanding of where we are right now.    

1.  We have reached agreement on a proposed penalty of $581,236.

2.  We have agreed on a beneficial environmental project.  The project would construct direct lines from the hazardous waste tank emission points to the secondary combustion chamber.

3.  Originally, Clean Harbors stated that it proposed to bring the Brine Unit in compliance by seeking a RCRA permit for the Brine Unit.  In our call on December 18, 2013, you mentioned that Clean Harbors may close the Brine Unit.

The next step would be that Clean Harbors draft language that we could put in the CAFO regarding the construction project.  This would include the purpose of the project, a description of the project, identification of the units involved, project deadlines, including interim deadlines, if appropriate, estimated costs, etc.  We would also need to know what permits are required, and an estimated time for issuing the permits.  This would help me draft the appropriate language for the CAFO.  No penalty mitigation will be given for this project. 

We would also need to know if Clean Harbors still intends to seek a RCRA permit for the Brine Unit or close it down.  If Clean Harbors intends to close down the Brine Unit, we would need to know the expected date of closure, which units require closure plans, etc. Obviously, the Brine Unit would have to be closed in accordance with the RCRA regulations.

If you have any questions, please give me a call.

-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Wednesday, January 08, 2014 12:48 PM
To: Pearson, Evan
Subject: RE: Clean Harbors Counteroffer

Evan:
I met with Senior Management to discuss construction of direct lines from the hazardous waste tank emission points to the secondary combustion chamber. Obviously, we would have to negotiate the details of that project, and agree to a reasonable compliance schedule, but Clean Harbors is willing to include that project as part of a Consent Decree.

Please let me know how you would like to proceed from here.


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.

-----Original Message-----
From: McDonald, Michael R 
Sent: Monday, January 06, 2014 10:14 AM
To: 'Pearson, Evan'
Subject: RE: Clean Harbors Counteroffer

Evan:
I am meeting with Management tomorrow to finalize the counter offer.  It is fair to say the we will accept the proposed $581k penalty.  The issue is better understanding the construction of direct lines from the hazardous waste tank emission points to the secondary combustion chamber.  As you are aware, we are in the midst of a large upgrade at the facility, and we are having differing views on how best to accomplish the goal.   

I apologize for the delay but the Holidays and the weather have a bigger impact than expected.

Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.

-----Original Message-----
From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Monday, January 06, 2014 10:02 AM
To: McDonald, Michael R
Subject: RE: Clean Harbors Counteroffer

When we talked back in late December, it was my understanding that a counteroffer would be sitting in my in box when I returned from the holidays.  When can we expect a counteroffer?  Thanks.

-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Wednesday, December 18, 2013 10:49 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Evan:
Please see the attached Tolling Agreement.  Do you have any time this afternoon to discuss the counter offer?


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.

-----Original Message-----
From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Wednesday, December 18, 2013 10:15 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Are you able to get the tolling agreement back to me today?  Also, we can we expect a counteroffer?  Thanks.

-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Sunday, December 15, 2013 8:57 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Evan:

I have shared the offer with management, and we are certainly encouraged by the movement in the proposed penalty.  I will get the Tolling Agreement back to you tomorrow.


__________________________________________________
Michael R. McDonald
Counsel
Clean Harbors Environmental Services, Inc.
42 Longwater Drive
Norwell, MA 02061
Tel: 781-792-5136
Email: mcdonaldm@cleanharbors.com<mailto:mcdonaldm@cleanharbors.com>
Web: www.cleanharbors.com<http://www.cleanharbors.com/>
__________________________________________________



________________________________
From: Pearson, Evan [Pearson.Evan@epa.gov]
Sent: Wednesday, December 11, 2013 11:45 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Clean Harbors Counteroffer

See attached letter.

Evan L. Pearson
Senior Enforcement Counsel (6RC-ER)
RCRA Enforcement Branch
Office of Regional Counsel
U.S. EPA - Region 6
1445 Ross Avenue
Dallas, Texas 75202-2733
Phone - (214) 665-8074
Fax - (214) 665-3177
E-Mail - pearson.evan@epa.gov<mailto:pearson.evan@epa.gov>

IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.





FW: Clean Harbors Permit Application for 1009-AOP-R10

		From

		Chang, Allen

		To

		Senghani, Dinesh; Pearson, Evan

		Cc

		Robinson, Jeffrey

		Recipients

		senghani.dinesh@epa.gov; Pearson.Evan@epa.gov; Robinson.Jeffrey@epa.gov







ADEQ sent me the website (see

 Mr. Rheaume's email).  It contains  a long list of 

 documents along with the application, C0000B7A9.pdf.  Also, I found several updates go with the Application. 



 




 






I will sort this list

 later.  If you have questions, please call me via 972-618-7296 or email me. 


























From: Rheaume, Thomas <RHEAUME@adeq.state.ar.us>


Sent: Thursday, July 18, 2013 2:51 PM


To: Chang, Allen


Subject: RE: Clean Harbors Permit Application for 1009-AOP-R10

 









I downloaded a bunch of stuff.  It should be in here somewhere in the  “Other Documents” folder




 




http://www.adeq.state.ar.us/air/branch_permits/permit_files.asp




 




 




it may take a day to show up




 




 








From: Rheaume, Thomas




Sent: Tuesday, July 16, 2013 12:33 PM


To: 'Chang, Allen'


Subject: RE: Clean Harbors Permit Application for 1009-AOP-R10










 




Okay then.




 




It will take a day or two




 








From: Chang, Allen [mailto:Chang.Allen@epa.gov]




Sent: Tuesday, July 16, 2013 12:30 PM


To: Rheaume, Thomas


Subject: RE: Clean Harbors Permit Application for 1009-AOP-R10










 




I do not what this is about, my responsibility is get the copy of the application and send it to them.  I don’t care it is a hard copy or electronic file.  Thank you.  




 








From: Rheaume, Thomas [mailto:RHEAUME@adeq.state.ar.us]




Sent: Tuesday, July 16, 2013 12:13 PM


To: Chang, Allen


Subject: RE: Clean Harbors Permit Application for 1009-AOP-R10










 




I can get you the application for that permit if that is what you want.  But here is what it will contain:




 




 




Clean Harbors operates a hazardous waste treatment and storage facility located in EI Dorado.




The primary treatment process consists of incineration and some recycling activities.




This permitting action is necessary to:




1. Increase the S02 and NOx emission limits for the incineration system at SN-Ol




2. Permit the waste-fired boiler (SN-08) for 8,760 hours per year of operation.




3. Remove the waste oil tank SN-19




4. Add a 10,000 gal diesel storage tank and dispenser unit as a Group A-3 Insignificant




Activity




5. Remove diesel as a fuel for SN-34




6. Revise the operational limits for SN-Ol based on the Comprehensive Performance Test




(maximum temperatures, scrubber parameters, federate content limits, etc.)




7. Remove SN-03 and SN-23 water treatment processes




8. Add surface water treatment to insignificant activities




The total permitted annual emission rate associated with this modification increase by 0.2 tpy




PMlPMJO, 324.6 tpy NOx, 23.6 tpy CO, and 1.4 tpy VOC. The permitted emissions are also




being decreased by 1.2 tpy S02.




 




 




 




If there is something else they are looking for it might be in  a different permit




 




 




Let me know




 








From: Chang, Allen [mailto:Chang.Allen@epa.gov]




Sent: Tuesday, July 16, 2013 11:46 AM


To: 'RHEAUME@adeq.state.ar.us'


Subject: Clean Harbors Permit Application for 1009-AOP-R10










 




Hi Tom, 




Good morning, I was asked by R6 EN regarding an old permit application for this facility, could you let me know where and how I can find it. Thank you very much.




Allen,

















FW: REGION 6 (RCRA) COLLECTION NOTICE 

		From

		Tidmore, Guy

		To

		Pearson, Evan; King, Roxanne

		Cc

		Barra, Michael; Potts, Mark; Blevins, John

		Recipients

		Pearson.Evan@epa.gov; King.Roxanne@epa.gov; barra.michael@epa.gov; Potts.Mark@epa.gov; Blevins.John@epa.gov



Congratulations again on a job well done.


 


Guy L. Tidmore, Chief


Compliance Enforcement Section


desk 214-665-3142


cell 214-789-2586


fax 214-665-7446


 


*Confidentiality Warning:  This e-mail may be privileged and/or confidential, and the sender does not waive any related rights and obligations.  It is intended for the named recipient(s) only.  Any distribution, use or copying of this e-mail or the information it contains by other than an intended recipient is unauthorized.  If you received this e-mail in error, please advise me (by return e-mail or otherwise) immediately and do not duplicate it or disclose its contents to anyone.


 


 


 


From: CINWD AcctsReceivable 
Sent: Wednesday, May 28, 2014 8:13 AM
To: Stuckey, Troy; Tidmore, Guy; Vaughn, Lorena; Overbay, Connie; White, Kim
Subject: REGION 6 (RCRA) COLLECTION NOTICE 




 


THIS COLLECTION WAS RECEIVED MAY 21ST 


 


 


Thank you, 


Jessica Wenstrup,


US Environmental Protection Agency


Account Receivable Branch: (Oil & Collections)


Cincinnati Finance Office


Phone: (513) 487- 2718


Fax: (513) 487- 2063



 



RCRA-06-2014-0906.pdf










FW: Status of Clean's Harbor's Response

		From

		Pearson, Evan

		To

		Shiffman, Cari

		Recipients

		Shiffman.Cari@epa.gov



 


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Tuesday, February 18, 2014 3:07 PM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Our response to your question is below.


 


B.  Brine Unit


 


In order to avoid confusion about what constitutes the Brine Unit, could you please provide a list of equipment that need to be included in the permit?  Also, you have characterized project as the Brine Unit RCRA Upgrades?  What changes/improvements are you making?  


 


Brine Unit Equipment:


 


			Clarifier Tank 108TNK563A


			Clarifier Tank 108TNK563


			Frac 1 108TNK594 Brine Storage


			Frac 2 108TNK595 Brine Storage


			Frac 3 108TNK542


			Frac 4 108TNK633 Finished Brine


			Brine Unit Skid consisting of the Heat Exchanger and Vapor Body system with supporting circulating pumps.


			Brine Building consisting control room and 3 filter presses (New Jersey, JWI 1 and JWI 2).


			Containment liner system





 


 


Brine Unit Upgrades:


 


			Complete replacement of the containment liner including expansion of the liner to include the 20’ x 20’ basin under brine building.


			Refurbishment of the floor drains and FRP piping in the brine building.


			Repair of containment berms at ground level of brine building.


			Add wall siding to certain areas of the brine building to prevent rain water from entering building.


			Replace both supply and return cooling tower water lines.


			Add cover to Hot Well tank.


			Add drip/containment pans by circulation pumps.


			Add splash shields to filter press.


			Repair high level alarms on tanks.


			Repair general leakage to pumps, valves, seals, etc…





 


Thanks 


Safety Starts with Me: Live It 3-6-5


_________________________________
Michael R. McDonald 
Assistant General Counsel
Clean Harbors


P.O. Box 9149 


42 Longwater Drive 


Norwell, MA 02061-9149
(o) 781-792-5136
mcdonaldm@cleanharbors.com 
www.cleanharbors.com


[image: New Image]
_________________________________



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Tuesday, February 18, 2014 9:43 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Thank you.  However, could you also please answer the questions we posed in our earlier e-mail regarding the Brine Unit?  I have set forth those questions below:


 


B.  Brine Unit


 


In order to avoid confusion about what constitutes the Brine Unit, could you please provide a list of equipment that need to be included in the permit?  Also, you have characterized project as the Brine Unit RCRA Upgrades?  What changes/improvements are you making?  


 


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Tuesday, February 18, 2014 8:37 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Here is our response to the questions you posed.


 


1.  Tank number/designation/volume of each tank involved in the project;


                See Attached.


2.  The type of connections (construction materials) from tanks to secondary combustion chamber (SCC); will there be individual blow off systems or will one tank cause the backup to be used for all?


 


            Each tank will have an independent vapor release devices.  The first device mounted on the top of each tank is the Flame Arrester.  Then a Pressure/Vacuum Relief Vent (Conservation Vent) is mounted      top of the Flame Arrester.  The manifold line is connected to the Conservation Vent.  The manifold line will allow the vapors to be drafted toward the SCC.


            The devices are made by Shand & Jurs and will be properly sized for each tank.  The manifold piping will be Schedule 40 CS or Schedule 10 SS.  All piping will have 150# flanges.


            Each tank can vent the vapors into the manifold independently as the vapor pressure is each tank demands.


 


3.  Where the carbon canister line placement will be;


 


 


            The Central Carbon system will be located about 50 feet south of the Day Feed Tanks.


 


4.  Conditions under which the primary SCC line will run; 


 


            


Under normal conditions all vapors will be drafted toward the SCC by the 600 fan.  In the case of failure of the 600 fan the vapors will be drafted toward the Central Carbon system by a dedicated fan.  In the case of a planned shutdown for maintenance the vapors will be drafted toward the Central Carbon system by a dedicated fan.  


 


 


5.  Description of the carbon canister backup system; and


 


 


The Central Carbon system is basically comprised of two 3000# carbon filter tanks and two 400# Siemens carbon filters.  If needed, the vapors are drafted by the dedicated Central Carbon System fan toward either the north or south 3000# carbon filter tanks for VOC capture.  The two 3000# tanks allow for extra capacity if carbon change-out is required.  An additional backup is also available by using the two 400# carbon filters.


 


 


6.  Conditions under when you expect a need to use the carbon canister backup.


 


            


Under normal conditions all vapors will be drafted toward the SCC by the 600 fan.  In the case of failure of the 600 fan the vapors will be drafted toward the Central Carbon system by a dedicated fan.  In the case of a planned shutdown for maintenance the vapors will be drafted toward the Central Carbon system by a dedicated fan.  


 


 


Thanks 


Safety Starts with Me: Live It 3-6-5


_________________________________
Michael R. McDonald 
Assistant General Counsel
Clean Harbors


P.O. Box 9149 


42 Longwater Drive 


Norwell, MA 02061-9149
(o) 781-792-5136
mcdonaldm@cleanharbors.com 
www.cleanharbors.com


[image: New Image]
_________________________________



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Monday, February 10, 2014 1:56 PM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Roxanne – Your comments please on the proposed e-mail to Clean Harbors


 


A.  Proposed Day Tank Venting System Project


 


Thank you for your description of your proposed project.  However, your description does not provide sufficient detail for EPA to draft the appropriate CAFO language.  Could you please redraft your proposal with more detail, including, but not limited to, providing the following information in your response:


 


1.  Tank number/designation/volume of each tank involved in the project;


2.  The type of connections (construction materials) from tanks to secondary combustion chamber (SCC); will there be individual blow off systems or will one tank cause the backup to be used for all?


3.  Where the carbon canister line placement will be;


4.  Conditions under which the primary SCC line will run; 


5.  Description of the carbon canister backup system; and


6.  Conditions under when you expect a need to use the carbon canister backup.


 


Also, is there a proposed P&ID for the project that we can preview?  If not, could you take the P&ID for the day tank system and mark it up with a pen for proposal?


 


B.  Brine Unit


 


In order to avoid confusion about what constitutes the Brine Unit, could you please provide a list of equipment that need to be included in the permit?  Also, you have characterized project as the Brine Unit RCRA Upgrades?  What changes/improvements are you making?  


 


If you have any questions, please feel free to call.  Thanks.


 


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Thursday, February 06, 2014 9:55 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Signed Tolling Agreement is attached.  Please see the description below:


 


Day Feed Tank Venting System- Description of Project


 


This project will consist of replacing our current Day Feed Tank Venting Carbon Canister system with a SCC vented system with Central Carbon backup.


Current System:


                Our current system has two dedicated carbon canisters connected in series for each feed tank.  Monitoring for “breakthrough” takes place on a daily basis with measurements taken at the exit of the second canister.  Breakthrough is defined as a VOC level greater than 500 ppm.  The canisters are changed based on “breakthrough” or a detection of odor.  All inspection data is recorded daily for each tank.


Proposed System:


                The proposed system will connect all day feed tank vapor vents to a common vapor line which leads to the SCC. The draft will be induced into the common vapor line by fan 600 when the VOCs are venting to the SCC.  This common vapor line will also lead to a dual central carbon tank backup system. The central carbon tank system has a dedicated fan to induce draft when the backup system is required to operate.


The project is scheduled to be completed by April 2015.


 


Thanks 


Safety Starts with Me: Live It 3-6-5


_________________________________
Michael R. McDonald 
Assistant General Counsel
Clean Harbors


P.O. Box 9149 


42 Longwater Drive 


Norwell, MA 02061-9149
(o) 781-792-5136
mcdonaldm@cleanharbors.com 
www.cleanharbors.com


[image: New Image]
_________________________________



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, February 06, 2014 10:41 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


When can we expect the narrative for the Tank Venting project?


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Tuesday, February 04, 2014 4:07 PM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Status of Clean's Harbor's Response




 


Evan:


Please see the timeline that gives a breakdown of the Brine Unit permitting process and the Tank Venting System project.  


 


I have already asked for a brief narrative that describes the Tank Venting project. 


 


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Monday, January 27, 2014 10:20 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Status of Clean's Harbor's Response




 


Still awaiting a response from Clean Harbors.  When can we expect to hear from you.  I thought we would be getting something last week.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 


 


 


*********************** ATTACHMENT NOT DELIVERED  *******************


 


This Email message contained an attachment named 


  image001.jpg 


which may be a computer program. This attached computer program could


contain a computer virus which could cause harm to EPA's computers, 


network, and data.  The attachment has been deleted.


 


This was done to limit the distribution of computer viruses introduced


into the EPA network.  EPA is deleting all computer program attachments


sent from the Internet into the agency via Email.


 


If the message sender is known and the attachment was legitimate, you


should contact the sender and request that they rename the file name


extension and resend the Email with the renamed attachment.  After


receiving the revised Email, containing the renamed attachment, you can


rename the file extension to its correct name.


 


For further information, please contact the EPA Call Center at


(866) 411-4EPA (4372). The TDD number is (866) 489-4900.


 


***********************  ATTACHMENT NOT DELIVERED ***********************


 


 



image003.jpg
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FW: Testing Results for the Brine Finished Product-Confidential Communication

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Recipients

		Pearson.Evan@epa.gov







CONFIDENTIAL SETTLEMENT COMMUNICATION




 




Evan:




Please see the attached data.  We are still waiting for the QA/QC data.  Sorry for the delay.




 






Thanks






__________________________________________________


Michael R. McDonald 




Assistant General Counsel


Clean Harbors Environmental Services, Inc.




42 Longwater Drive




Norwell, MA 02061




Tel: 781-792-5136




Email:

mcdonaldm@cleanharbors.com 


Web:

www.cleanharbors.com




__________________________________________________






 







 








From: DaleRES@aol.com [mailto:DaleRES@aol.com]




Sent: Wednesday, October 30, 2013 9:10 AM


To: McDonald, Michael R


Cc: RETALLICK, PHILLIP G


Subject: Re: Testing Results for the Brine Finished Product-Confidential Communication










 






Confidential Communication









 









Michael:









 









I have made a copy of the El Dorado Brine Finished Product data for the March and May 2013 sampling events. These samples were analyzed for metals using the TCLP procedure. The samples were sent to the laboratory

 with several other plant samples so I have extracted these data from the full report that contained the results for all of the samples submitted to the laboratory.









 









I am also requesting that the laboratory provide the supporting QA/QC data for the Brine Finished Product samples. I will forward the supporting data as soon as I receive the report from the laboratory.









 









Regards,


Dale Scherger


For Clean Harbors El Dorado 


Scherger Associates


3017 Rumsey Drive


Ann Arbor, MI 48105


734-213-8150 (phone)









734-395-8157 (cell)


Email: daleres@aol.com









 











In a message dated 10/29/2013 5:37:16 P.M. Eastern Daylight Time,

mcdonaldm@cleanharbors.com writes:











Dale:




Thank you for speaking with me today, you helped clarify the issues relating to the testing of the El Dorado Brine Finished Product testing results.  Could

 you kindly send me a copy of the results for the Brine Finished Product for the tests that were performed earlier this year.




 




I appreciate that we may need to obtain the QA/QC data from the testing company, but I would like to supply the results to the EPA as soon as possible.




Thanks






__________________________________________________


Michael R. McDonald 




Assistant General Counsel


Clean Harbors Environmental Services, Inc.




42 Longwater Drive




Norwell, MA 02061




Tel: 781-792-5136




Email:



mcdonaldm@cleanharbors.com 


Web: 

www.cleanharbors.com




__________________________________________________






 




 


















Finished Brine TCLP data March-May 2013.pdf




Accutest Laboratories



Report of Analysis Page 1 of 1     



Client Sample ID: 1452 FINISHED PRODUCT 
Lab Sample ID: TC28662-6A Date Sampled: 03/09/13 
Matrix: LIQ - Liquid, Non-aqueous   Date Received: 04/10/13 



Percent Solids: n/a 
Project: Batching Operations



Metals Analysis, TCLP Leachate  SW846 1311



Analyte Result HW# MCL RL Units DF Prep Analyzed By Method Prep Method



Arsenic a <1.0 D004 5.0 1.0 mg/l 100 04/15/13 04/16/13 NS SW846 6010B 2 SW846 3010A 4



Barium a <100 D005 100 100 mg/l 100 04/15/13 04/16/13 NS SW846 6010B 2 SW846 3010A 4



Cadmium a 1.6 D006 1.0 0.40 mg/l 100 04/15/13 04/16/13 NS SW846 6010B 2 SW846 3010A 4



Chromium a 1.3 D007 5.0 1.0 mg/l 100 04/15/13 04/16/13 NS SW846 6010B 2 SW846 3010A 4



Lead a 76.9 D008 5.0 0.50 mg/l 100 04/15/13 04/16/13 NS SW846 6010B 2 SW846 3010A 4



Mercury <0.010 D009 0.20 0.010 mg/l 50 04/15/13 04/15/13 DP SW846 7470A 1 SW846 7470A 3



Selenium a <5.0 D010 1.0 5.0 mg/l 100 04/15/13 04/16/13 NS SW846 6010B 2 SW846 3010A 4



Silver a 1.2 D011 5.0 1.0 mg/l 100 04/15/13 04/16/13 NS SW846 6010B 2 SW846 3010A 4



(1) Instrument QC Batch: MA8090
(2) Instrument QC Batch: MA8097
(3) Prep QC Batch: MP20347
(4) Prep QC Batch: MP20351



(a) Elevated reporting limit due to dilution required for matrix interference.



RL = Reporting Limit
MCL = Maximum Contamination Level (40 CFR 261 6/96)



25 of 54



TC28662



3
3.12











Accutest Laboratories



Report of Analysis Page 1 of 1     



Client Sample ID: 2193 FINISHED PRODUCT 
Lab Sample ID: TC31490-6A Date Sampled: 05/30/13 
Matrix: LIQ - Liquid, Non-aqueous   Date Received: 05/31/13 



Percent Solids: n/a 
Project: Batching Operations



Metals Analysis, TCLP Leachate  SW846 1311



Analyte Result HW# MCL RL Units DF Prep Analyzed By Method Prep Method



Arsenic a <1.0 D004 5.0 1.0 mg/l 100 06/05/13 06/18/13 NS SW846 6010B 4 SW846 3010A 5



Barium 66.3 D005 100 5.0 mg/l 5 06/05/13 06/10/13 NS SW846 6010B 2 SW846 3010A 5



Cadmium 82.6 D006 1.0 0.20 mg/l 50 06/05/13 06/10/13 NS SW846 6010B 2 SW846 3010A 5



Chromium 0.53 D007 5.0 0.50 mg/l 50 06/05/13 06/10/13 NS SW846 6010B 2 SW846 3010A 5



Lead b 11.7 D008 5.0 0.50 mg/l 100 06/05/13 06/15/13 NS SW846 6010B 3 SW846 3010A 5



Mercury 2.1 D009 0.20 0.10 mg/l 500 06/06/13 06/06/13 DP SW846 7470A 1 SW846 7470A 6



Selenium <2.5 D010 1.0 2.5 mg/l 50 06/05/13 06/10/13 NS SW846 6010B 2 SW846 3010A 5



Silver 3.7 D011 5.0 0.50 mg/l 50 06/05/13 06/10/13 NS SW846 6010B 2 SW846 3010A 5



(1) Instrument QC Batch: MA8277
(2) Instrument QC Batch: MA8291
(3) Instrument QC Batch: MA8320
(4) Instrument QC Batch: MA8324
(5) Prep QC Batch: MP20734
(6) Prep QC Batch: MP20736



(a) Elevated reporting limit due to dilution required for high interfering element.
(b) Elevated reporting limit due to dilution required for matrix interference.



RL = Reporting Limit
MCL = Maximum Contamination Level (40 CFR 261 6/96)



25 of 52



TC31490



3
3.12








			march accutest finished product.pdf


			may accutest finished product.pdf








Final Signed & Filed Clean Harbors CAFO

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne; Tidmore, Guy; Potts, Mark

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov; tidmore.guy@epa.gov; Potts.Mark@epa.gov



 


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 



Final Clean Harbors CAFO - 4-25-14.pdf


































































































































































































































Meeting in Dallas

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Recipients

		Pearson.Evan@epa.gov







Evan:




Our folks are available August 6-8th, with a strong preference for the 7th and 8th.  Please let me know what works for your folks.




 




Thanks






__________________________________________________


Michael R. McDonald 




Assistant General Counsel


Clean Harbors Environmental Services, Inc.




42 Longwater Drive




Norwell, MA 02061




Tel: 781-792-5136




Email: 

mcdonaldm@cleanharbors.com 


Web: 

www.cleanharbors.com




__________________________________________________






 




 








RE: Clean Harbors - Questions for Upcoming Settlement Conference

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Cc

		King, Roxanne; Tidmore, Guy

		Recipients

		Pearson.Evan@epa.gov; King.Roxanne@epa.gov; tidmore.guy@epa.gov







Evan:




1.      

Attendees for Clean Harbors will be:










			

Shoemaker, Kathleen






			

Senior Compliance Manager - El Dorado













			

Hines, Ronald Keith






			

SVP US Incineration Operations













			

Crisenbery, Michael






			

VP Compliance Incineration













			

RETALLICK, PHILLIP G






			

SVP Regulatory Affairs













			

McDonald, Michael R






			

Assistant General Counsel


















 




Clean Harbors Senior Environmental Attorney, Timmery Donahue and our SVP Facilities for Regulatory Compliance, William F. Connors will attend by phone.  We can use our Conference Call System if that is easier

 for you.  We will have a PowerPoint presentation available as a handout, but if you have a projector that would be helpful.




 




2.      

Our proposed Agenda is:






·        

Introductions






·        

Overview






·        

Discussion of Counts






·        

Voluntary Compliance Efforts






·        

Summary of CHEL’s Position








·        

Closing Discussion




 




3.      

I have forwarded your request below to our Technical folks for review.




 






Thanks






__________________________________________________


Michael R. McDonald 




Assistant General Counsel


Clean Harbors Environmental Services, Inc.




42 Longwater Drive




Norwell, MA 02061




Tel: 781-792-5136




Email:

mcdonaldm@cleanharbors.com 


Web:

www.cleanharbors.com




__________________________________________________






 







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Monday, August 05, 2013 10:54 AM


To: McDonald, Michael R


Cc: King, Roxanne; Tidmore, Guy


Subject: Clean Harbors - Questions for Upcoming Settlement Conference










 




Would Clean Harbors be able to provide the following information at our August 8, 2013 settlement conference?




 




Also, are you available this afternoon for a short call?  If so, let me know what time you are available.  I would like to discuss the agenda, who’s attending, etc.  Thanks.




 




A.  Brine Unit




 




As I mentioned in our call on July 18, 2013, EPA is interested in discussing potential injunctive relief regarding the Brine Unit.  During our call, I briefly discussed how the injunctive relief would look from EPA’s perspective.  In order

 to have a productive discussion, we need to make sure that EPA has a complete understanding of the Brine Unit.  Much of the injunctive relief revolves around the tanks.  I identified the tanks listed below from a Brine Unit process diagram;




 




A.  Neutralizing Tank – 108TNK563;




B.  Condensate Tank – 108TNK116;




C.  Solids Free Brine Tank – 108TNK595;




D.  Brine Flash Tank – 108TNK101;




E.  Flash Cooler – 108TNK114;




F.  Barometric Condenser Flash Tank – 108 TNK112;




G.  Barometric Flash Cooler Condenser – 108TNK113;




H.  Seal Tank – 108TNK118; and




I.  Concentrated Brine Tank – 108TNK594.




 




However, when I read the description of the Brine Unit in Jeff Civin’s March 16, 2012 letter, there is no discussion of the Condensate Tank (108TNK116) or the Barometric Flash Cooler Condenser,  However, Mr. Civin’s description includes

 a saturator rundown tank, an evaporation unit, an Evaporator, and a brine batch reactor.  Mr. Civin’s letter also mentions a tank in which metals precipitation and filtration takes place (it is my understanding that this step no longer takes place since the

 Saturator Brine is now disposed of offsite).   It is possible that different terminology was used in describing the Brine Unit.  Therefore, we would like to obtain an accurate list of the tanks and other equipment in the Brine Unit that handle the Saturator

 Brine.  In addition, could you please provide a description of each tank [e.g., date constructed, date installed, capacity (gallons), etc.]. 






 




Second, we would like to know the potential applicability of 40 C.F.R. Part 264, Subpart AA.  This subpart applies to process vents associated with distillation, fractionation, thin-film stripping, solvent extraction, or air or steam stripping

 operations.  We would like to know if any of the aforementioned tanks would potentially fall under Subpart AA.




 




Third, we need to know if there are any containers or other equipment involved that store or treat the Saturator Brine. 






 




B.  Subpart CC Compliance




 




The document entitled “4.a pdf” in Clean Harbor’s Information Response is a spreadsheet listing the work order summary for the carbon canisters for 2009 - 2011.  The equipment is described as “144TNK115”, “144TNK608”, etc.  There are 16

 different tanks listed in this document – Tanks 008, 009, 010, 011, 012, 013, 014, 015, 501, 602, 603, 604, 605, 606, 608, and 609.  However, it is my understanding that Clean Harbors has a number of other tanks being monitored (e.g., 001, 003, 004, 201, 202,

 203, 204, and 607).  However, I don’t see that these tanks ever needing a carbon canister changed since 2009?  Is this correct?




 




Since Clean Harbor’s operations may have changed since our inspection and information request letter, could we please get a list of tanks that have been or are subject to Subpart CC monitoring?  For example, Clean Harbor’s November 2012

 Title V permit application lists six additional tanks in organic liquid service – 610, 611, 612, 613, 614, and 615. 






 




If you could provide this information to us at our August 8, 2013 meeting, we would appreciate it.  Thanks.




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.




 




 








RE: Clean Harbors Brine Sample Results

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Recipients

		Pearson.Evan@epa.gov







Evan:




I have been trying to get the explanation for the testing results from our consultant.  I hope to have that by Monday.




 






 




Thanks




Michael R. McDonald




Tel: 781-792-5136 - Fax: 781-792-5901




CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The

 information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action

 in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Wednesday, October 23, 2013 5:10 PM


To: McDonald, Michael R


Subject: FW: Clean Harbors Brine Sample Results










 




Any problem with my statement?  Will I get getting the sample results soon?




 








From: Pearson, Evan




Sent: Thursday, October 17, 2013 4:03 PM


To: 'McDonald, Michael R'


Cc: Tidmore, Guy; King, Roxanne


Subject: RE: Clean Harbors Brine Sample Results










 




The dilemma I have is that I don’t know whether it is helpful or hurtful to our case.  If it was helpful to your case, I would have thought that you would have given this information to us, unless you were going

 to spring it on us in your prehearing exchange (assuming that this case went to hearing).  However, I will agree to the following:




 




EPA will agree that the testing data is being made available for settlement purposes only.  However, EPA reserves the right to separately seek this information through a RCRA Section 3007 Information Request

 Letter or through administrative discovery under 40 C.F.R. Part 22.  This statement does not bind any other agency of the Federal Government, including the U.S. Department of Justice.  Please note that the information would be subject to FOIA. 






 




If you have any questions, please give me a call.






 








From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com]




Sent: Thursday, October 17, 2013 3:33 PM


To: Pearson, Evan


Subject: Re: Clean Harbors Brine Sample Results










 




Evan:


Our IT folks are unaware of the technology you refer to, but I don't want to belabor the point. Can you simply send me a statement that the testing data is being made available for settlement purposes only. The Government could argue that it is entitled the

 info in Discovery in the unfortunate event we find ourselves in that situation. If that is okay, we will just send you the data.




Michael McDonald 


Counsel 


Clean Harbors Environmental Services, Inc. 


42 Longwater Drive 


Norwell, MA 02045


 






From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, October 17, 2013 04:18 PM


To: McDonald, Michael R 


Cc: King, Roxanne <King.Roxanne@epa.gov>




Subject: Clean Harbors Brine Sample Results 


 







What is the status of my request to see Clean Harbor’s analytical results of the brine?  I suggested a method that would address your concerns in our September 30, 2013 call.  Thanks.




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.




 




 








RE: Clean Harbors Brine Sample Results

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		Tidmore, Guy; King, Roxanne

		Recipients

		mcdonaldm@cleanharbors.com; tidmore.guy@epa.gov; King.Roxanne@epa.gov



The dilemma I have is that I don’t know whether it is helpful or hurtful to our case.  If it was helpful to your case, I would have thought that you would have given this information to us, unless you were going to spring it on us in your prehearing exchange (assuming that this case went to hearing).  However, I will agree to the following:


 


EPA will agree that the testing data is being made available for settlement purposes only.  However, EPA reserves the right to separately seek this information through a RCRA Section 3007 Information Request Letter or through administrative discovery under 40 C.F.R. Part 22.  This statement does not bind any other agency of the Federal Government, including the U.S. Department of Justice.  Please note that the information would be subject to FOIA.  


 


If you have any questions, please give me a call. 


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Thursday, October 17, 2013 3:33 PM
To: Pearson, Evan
Subject: Re: Clean Harbors Brine Sample Results




 


Evan:
Our IT folks are unaware of the technology you refer to, but I don't want to belabor the point. Can you simply send me a statement that the testing data is being made available for settlement purposes only. The Government could argue that it is entitled the info in Discovery in the unfortunate event we find ourselves in that situation. If that is okay, we will just send you the data. 
Michael McDonald 
Counsel 
Clean Harbors Environmental Services, Inc. 
42 Longwater Drive 
Norwell, MA 02045
 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, October 17, 2013 04:18 PM
To: McDonald, Michael R 
Cc: King, Roxanne <King.Roxanne@epa.gov> 
Subject: Clean Harbors Brine Sample Results 
 



What is the status of my request to see Clean Harbor’s analytical results of the brine?  I suggested a method that would address your concerns in our September 30, 2013 call.  Thanks.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




RE: Clean Harbors Brine Sample Results

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Recipients

		mcdonaldm@cleanharbors.com



Any luck in getting us the documents?


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Friday, October 25, 2013 3:30 PM
To: Pearson, Evan
Subject: RE: Clean Harbors Brine Sample Results




 


Evan:


I have been trying to get the explanation for the testing results from our consultant.  I hope to have that by Monday.


 


 


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Wednesday, October 23, 2013 5:10 PM
To: McDonald, Michael R
Subject: FW: Clean Harbors Brine Sample Results




 


Any problem with my statement?  Will I get getting the sample results soon?


 


From: Pearson, Evan 
Sent: Thursday, October 17, 2013 4:03 PM
To: 'McDonald, Michael R'
Cc: Tidmore, Guy; King, Roxanne
Subject: RE: Clean Harbors Brine Sample Results




 


The dilemma I have is that I don’t know whether it is helpful or hurtful to our case.  If it was helpful to your case, I would have thought that you would have given this information to us, unless you were going to spring it on us in your prehearing exchange (assuming that this case went to hearing).  However, I will agree to the following:


 


EPA will agree that the testing data is being made available for settlement purposes only.  However, EPA reserves the right to separately seek this information through a RCRA Section 3007 Information Request Letter or through administrative discovery under 40 C.F.R. Part 22.  This statement does not bind any other agency of the Federal Government, including the U.S. Department of Justice.  Please note that the information would be subject to FOIA.  


 


If you have any questions, please give me a call. 


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Thursday, October 17, 2013 3:33 PM
To: Pearson, Evan
Subject: Re: Clean Harbors Brine Sample Results




 


Evan:
Our IT folks are unaware of the technology you refer to, but I don't want to belabor the point. Can you simply send me a statement that the testing data is being made available for settlement purposes only. The Government could argue that it is entitled the info in Discovery in the unfortunate event we find ourselves in that situation. If that is okay, we will just send you the data. 
Michael McDonald 
Counsel 
Clean Harbors Environmental Services, Inc. 
42 Longwater Drive 
Norwell, MA 02045
 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, October 17, 2013 04:18 PM
To: McDonald, Michael R 
Cc: King, Roxanne <King.Roxanne@epa.gov> 
Subject: Clean Harbors Brine Sample Results 
 



What is the status of my request to see Clean Harbor’s analytical results of the brine?  I suggested a method that would address your concerns in our September 30, 2013 call.  Thanks.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




RE: Clean Harbors Brine Sample Results

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Recipients

		mcdonaldm@cleanharbors.com



Any luck in getting us the documents?


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Friday, October 25, 2013 3:30 PM
To: Pearson, Evan
Subject: RE: Clean Harbors Brine Sample Results




 


Evan:


I have been trying to get the explanation for the testing results from our consultant.  I hope to have that by Monday.


 


 


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.



 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Wednesday, October 23, 2013 5:10 PM
To: McDonald, Michael R
Subject: FW: Clean Harbors Brine Sample Results




 


Any problem with my statement?  Will I get getting the sample results soon?


 


From: Pearson, Evan 
Sent: Thursday, October 17, 2013 4:03 PM
To: 'McDonald, Michael R'
Cc: Tidmore, Guy; King, Roxanne
Subject: RE: Clean Harbors Brine Sample Results




 


The dilemma I have is that I don’t know whether it is helpful or hurtful to our case.  If it was helpful to your case, I would have thought that you would have given this information to us, unless you were going to spring it on us in your prehearing exchange (assuming that this case went to hearing).  However, I will agree to the following:


 


EPA will agree that the testing data is being made available for settlement purposes only.  However, EPA reserves the right to separately seek this information through a RCRA Section 3007 Information Request Letter or through administrative discovery under 40 C.F.R. Part 22.  This statement does not bind any other agency of the Federal Government, including the U.S. Department of Justice.  Please note that the information would be subject to FOIA.  


 


If you have any questions, please give me a call. 


 


From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Thursday, October 17, 2013 3:33 PM
To: Pearson, Evan
Subject: Re: Clean Harbors Brine Sample Results




 


Evan:
Our IT folks are unaware of the technology you refer to, but I don't want to belabor the point. Can you simply send me a statement that the testing data is being made available for settlement purposes only. The Government could argue that it is entitled the info in Discovery in the unfortunate event we find ourselves in that situation. If that is okay, we will just send you the data. 
Michael McDonald 
Counsel 
Clean Harbors Environmental Services, Inc. 
42 Longwater Drive 
Norwell, MA 02045
 


From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Thursday, October 17, 2013 04:18 PM
To: McDonald, Michael R 
Cc: King, Roxanne <King.Roxanne@epa.gov> 
Subject: Clean Harbors Brine Sample Results 
 



What is the status of my request to see Clean Harbor’s analytical results of the brine?  I suggested a method that would address your concerns in our September 30, 2013 call.  Thanks.


 


Evan L. Pearson


Senior Enforcement Counsel (6RC-ER)


RCRA Enforcement Branch


Office of Regional Counsel


U.S. EPA - Region 6


1445 Ross Avenue


Dallas, Texas 75202-2733


Phone - (214) 665-8074


Fax - (214) 665-3177


E-Mail - pearson.evan@epa.gov


 


IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.


 


 




RE: Clean Harbors CAFO Response

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Cc

		King, Roxanne; Tidmore, Guy

		Recipients

		Pearson.Evan@epa.gov; King.Roxanne@epa.gov; tidmore.guy@epa.gov







Evan:




Our recommended modifications are on the attached.  While I think the reasoning behind the proposed modifications is reasonably self-evident, please let me know if you want to discuss the modifications.




 




Thank you for your patience.






 




Safety Starts with Me: Live It 3-6-5




_________________________________


Michael R. McDonald 


Assistant General Counsel


Clean Harbors




P.O. Box 9149 




42 Longwater Drive 




Norwell, MA 02061-9149


(o) 781-792-5136


mcdonaldm@cleanharbors.com 


www.cleanharbors.com




[image: New Image]


_________________________________







 








From: Pearson, Evan [mailto:Pearson.Evan@epa.gov]




Sent: Thursday, March 20, 2014 2:32 PM


To: McDonald, Michael R


Cc: King, Roxanne; Tidmore, Guy


Subject: Clean Harbors CAFO Response










 




Can we still expect a response today to our draft CAFO?




 




Evan L. Pearson




Senior Enforcement Counsel (6RC-ER)




RCRA Enforcement Branch




Office of Regional Counsel




U.S. EPA - Region 6




1445 Ross Avenue




Dallas, Texas 75202-2733




Phone - (214) 665-8074




Fax - (214) 665-3177




E-Mail - pearson.evan@epa.gov




 




IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged,

 confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying

 of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.
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Revised Draft Clean Harbors CAFO - 3-24-14.docx

DRAFT - CONFIDENTIAL SETTLEMENT NEGOTATION – MARCH 6, 2014


                                                                                                    Docket No. RCRA-06-2014-0906





UNITED STATES


ENVIRONMENTAL PROTECTION AGENCY


REGION 6


DALLAS, TEXAS





 )


IN THE MATTER OF:			      )   


      )           


CLEAN HARBORS EL DORADO, L.L.C. 	      )          DOCKET NO. RCRA-06-2014-0906      


EL DORADO, ARKANSAS             		      )    


					                  )           


RESPONDENT					)           							


                                                                        	) 





CONSENT AGREEMENT AND FINAL ORDER


                                                                              


	The Director of the Compliance Assurance and Enforcement Division of the United States Environmental Protection Agency (EPA), Region 6 (Complainant), and Clean Harbors 


El Dorado, L.L.C. (Respondent), in the above-referenced proceeding, hereby agree to resolve this matter through the issuance of this Consent Agreement and Final Order (CAFO).


I.  PRELIMINARY STATEMENT





	1.  This proceeding for the assessment of civil penalties and a compliance order is brought by EPA pursuant to Section 3008 of the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. § 6928, as amended by the Hazardous and Solid Waste Amendments of 1984, and is simultaneously commenced and concluded by the issuance of this CAFO pursuant to 40 C.F.R. §§ 22.13(b), 22.18(b)(2) & (3) and 22.37.


	2.  EPA provided notice of this action to the State of Arkansas before issuing this CAFO, as required by Section 3008(a)(2) of RCRA, 42 U.S.C. § 6928(a)(2).


	3.  For the purposes of this proceeding, the Respondent admits the jurisdictional allegations contained in this CAFO; however, the Respondent neither admits nor denies the specific factual allegationsfindings of fact or conclusions of law contained in this CAFO. 


	4.  The Respondent explicitly waives any right to contest the allegations and any right to appeal the proposed Final Order set forth herein, and waives all defenses which have been raised or could have been raised to the claims set forth in the CAFO.


	5.  Compliance with all the terms and conditions of this CAFO shall resolve only those violations which are set forth herein.


	6.  The Respondent consents to the assessment and payment of the civil penalty in the amount and by the method set forth in this CAFO.


	7.  The Respondent consents to the issuance of this CAFO, including any conditions stated herein and to the issuance of the Compliance Order contained in this CAFO.


II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW





A. 	PRELIMINARY ALLEGATIONS


	8.  “Person” is defined in Section 1004(15) of RCRA, 42 U.S.C. § 6903(15) as “an individual, trust, firm, joint stock company, corporation (including a government corporation), partnership, association, State, municipality, commission, political subdivision of a State, or any interstate body and shall include each department, agency, and instrumentality of the United States.”


	9.  “Person” is defined in Arkansas Pollution Control and Ecology Commission Regulation 23 (APCEC Reg. 23) § 260.10 [40 C.F.R. § 260.10], as “an individual, corporation, company, firm, partnership, association, trust, joint stock company, joint venture, state or federal agency or instrumentality, county, city, town, or municipal authority, trust venture or any other legal entity, or combination of entities however organized.”


	10.  The Respondent is a Delaware limited liability company authorized to do business in the State of Arkansas.


	11.  The Respondent is a “person” as that term is defined in Section 1004(15) of RCRA, 
42 U.S.C. § 6903(15), and APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10].


	12.  “Operator” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] as “an individual or individuals charged with the responsibility of managing or operating a hazardous waste management facility, including the responsibility for assuring the operation of said facility is in accordance with the provisions of this hazardous waste management regulation.”


	13.  “Owner” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10], as “the person who owns a facility or part of a facility.”


	14.  “Owner or operator” is defined in 40 C.F.R. § 270.2, as “the owner or operator of any facility or activity subject to regulation under RCRA.”


	15.  “Facility” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] as meaning “(1) all contiguous land, and structures, other appurtenances, and improvements on the land, used for treating, storing, or disposing of hazardous waste.  A facility may consist of several treatment, storage, or disposal operational units (e.g., one or more landfills, surface impoundments, or combinations of them).”


	16.  The Respondent owns and operates certain real property comprising more than 300 acres located at 309 American Circle in El Dorado, Union County, Arkansas and the structures, other appurtenances, and improvements on the property used for the treatment and storage of hazardous waste (Facility).


	17.  The Respondent’s operations at the Facility include the commercial storage and treatment, by incineration, of a wide variety of hazardous wastes received from offsite generators, including wastes listed as hazardous waste in APCEC Reg. 23 §§ 264.31 & 261.32 


[40 C.F.R. §§ 261.31 and 261.32].  


	18.  The Respondent also generates hazardous wastes as a result of the hazardous waste treatment activities it performs at the Facility.


	19.  The Facility identified in Paragraph 16 is a “facility” as that term is defined by APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10].


	20.  The Respondent is the “owner” and “operator,” of the Facility, as those terms are defined by APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] and 40 C.F.R. § 270.2.


	21.  The Facility has been operated continuously as a commercial hazardous waste management facility since approximately 1980, when Respondent [then known as ENSCO, Inc. (ENSCO)] received interim status authorization under RCRA. 


	22.  ENSCO operated the Facility under RCRA interim status authorization until receiving a final RCRA permit (RCRA Permit 10H) in 1988.  


	23.  In 2001, ENSCO changed its name to Teris, L.L.C., and Arkansas Department of Environmental Quality (ADEQ) transferred RCRA Permit No. 10H to Teris, L.L.C. (d/b/a ENSCO).  


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]	24.  In August 2006, Clean Harbors, Inc. acquired Teris, L.LC., and in 2007, changed its name to Clean Harbors El Dorado, L.L.C.  


	25.  In March 2008, ADEQ issued RCRA Hazardous Waste Renewal Permit No. 


10H-RN1 (RCRA Permit) for the Facility to Clean Harbors El Dorado, L.L.C.  


	26.  The Respondent is authorized under its RCRA Permit to incinerate more than 500 types of wastes listed as hazardous in APCEC Reg. 23 §§ 264.31 & 261.32 [40 C.F.R. §§ 261.31 and 261.32].


	27.   EPA conducted a RCRA compliance inspection of the Facility in May and June 2009 (2009 Inspection).


	28.  EPA conducted a RCRA compliance inspection of the Facility on November 1 - 4, 2011 (2011 Inspection). 


B.	VIOLATIONS


	Count 1 - Failure to Make a Hazardous Waste Determination (APCEC Reg. 23 


	§ 262.11 [40 C.F.R. § 262.11]





	29.  Pursuant to APCEC Reg. 23 § 262.11 [40 C.F.R. § 262.11], a person who generates a solid waste, as defined in APCEC Reg. 23 § 261.2, must determine if that waste is a hazardous waste using the following method:  


(a) He should first determine if the waste is excluded from regulation under § 261.4.  


	(b) He must then determine if the waste is listed as a hazardous waste in Subsection D of § 261.   


	(c) For purposes of compliance with § 268, or if the waste is not listed in Subsection D of § 261, the generator must then determine whether the waste is identified in Subsection C of 


§ 261 by either: 


(1) Testing the waste according to the methods set forth in Subsection C of § 261, or according to an equivalent method approved by the Commission under § 260.21; or


 


(2) Applying knowledge of the hazard characteristic of the waste in light of the materials or the processes used. 


 


	(d) If the waste is determined to be hazardous, the generator must refer to sections 264, 265, 266, 267, 268, and 273 of this regulation for possible exclusions or restrictions pertaining to management of his specific waste.


	30.  “Generator” is defined in APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] as “any person, by site, whose act or process produces hazardous waste identified or listed in Section 261 of this regulation or whose act first causes a hazardous waste to become subject to regulation.”


	31.  In the regular course of its commercial hazardous waste management operations at the Facility, the Respondent generates solid waste as defined by APCEC Reg. 23 § 261.2 


[40 C.F.R. § 261.2].


	32.  The Respondent is subject to regulations applicable to generators of solid and hazardous waste, including the requirement under APCEC Reg. 23 § 262.11 [40 C.F.R. 


§ 262.11] to make a hazardous waste determination for each solid waste generated by the Facility. 


	33.  The Respondent uses a system of air pollution control devices to treat exhaust generated by the Facility’s hazardous waste incinerator.  In 2003, the Respondent began operating a saturator (an air pollution control device) to treat exhaust from the Facility’s hazardous waste incinerator.  The saturator cools and condenses the incinerator exhaust and generates waste sludge comprised of a mixture of liquids and solids (“Saturator Sludge”).


	34.  APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] defines “sludge” as “any solid, 


semi-solid, or liquid waste generated from a municipal, commercial, or industrial wastewater treatment plant, water supply treatment plant, or air pollution control facility exclusive of the treated effluent from a wastewater treatment plant.”


	35.  The Saturator Sludge is a “sludge” as that term is defined by APCEC Reg. 23 


§ 260.10 [40 C.F.R. § 260.10].


	36.  APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] defines “treatment” as “any method, technique, or process, including neutralization, designed to change the physical, chemical, or biological character or composition of any hazardous waste so as to neutralize such waste, or so as to recover energy or material resources from the waste, or so as to render such waste non-hazardous, or less hazardous; safer to transport, store, or dispose of; or amenable for recovery, amenable for storage, or reduced in volume.” 


	37.  Since 2003, the Respondent has treated the Saturator Sludge in an area of the Facility called the “Brine Unit.”  Treatment of the Saturator Sludge in the Brine Unit includes removal of solids by filtration, precipitation and removal of metals, and volume reduction by heating and evaporation.  After it is treated in the Brine Unit, the Saturator Sludge is a concentrated calcium chloride brine (“Saturator Brine”).  


	38.  From on or about 2003 through February 2012, the Respondent sold the Saturator Brine for use as drilling fluid and make up water in oil and gas well drilling, completion and remediation applications.  These applications involve the injection of drilling fluid and make up water into boreholes and wells without fully recovering them to the surface.  Unrecovered drilling fluid and make up water enter the subsurface environment and may remain there indefinitely and uncontrolled.


	39.  APCEC Reg. 23 § 260.10 [40 C.F.R. § 260.10] defines “disposal” as “the discharge, deposit, injection, dumping, spilling, leaking, or placing of any solid waste or hazardous waste into or on any land or water so that such solid waste or hazardous waste or any constituent thereof may enter the environment or be emitted into the air or discharged into any waters, including ground waters.” 


	40.  Use of the Saturator Brine as drilling fluid and make up water in oil and gas well drilling, completion and remediation applications is a use that applies the Saturator Brine to the land in a manner that constitutes disposal.  


	41.  APCEC Reg. 23 § 261.2(a)(1)(A) [40 C.F.R. § 261.2(a)(1)(A)] defines “solid waste” as “any discarded material that is not excluded by § 261.4(a) or that is not excluded by a variance granted under §§ 260.30 and 260.31.”     


	42.  APCEC Reg. 23 § 261.2(a)(2) [40 C.F.R. § 261.2(a)(2)] defines “discarded material” as “any material which is:  (i) “[a]bandoned”, as explained in paragraph (b) of this section; or   (ii) “[r]ecycled”, as explained in paragraph (c) of this section; (iii) [c]onsidered “inherently waste-like”, as explained in paragraph (d) of this section; or (iv) [a] “military munition” identified as a solid waste in § 266.202.


	43.  Pursuant to APCEC Reg. 23 § 261.2(b) [40 C.F.R. § 261.2(b)], “materials are solid waste if they are “abandoned” by being:  (1) [d]isposed of; or (2) [b]urned or incinerated; or (3) [a]ccumulated, stored, or treated (but not recycled) before or in lieu of being abandoned by being disposed of, burned, or incinerated.”


	44.  Pursuant to APCEC Reg. 23 § 261.2(c) [40 C.F.R. § 261.2(c)] “materials are solid wastes if they are “recycled” – or accumulated, stored, or treated before recycling – as specified in paragraphs (c)(1) through (4) of this section.”


	45.  The Saturator Sludge is “discarded material” as defined by APCEC Reg. 23 
§ 261.2(a)(2) [40 C.F.R. § 261.2(a)(2)] and is not excluded from the definition of solid waste by APCEC Reg. 23 § 261.4(a) [40 C.F.R. § 261.4(a)] or by a variance under APCEC Reg. 23 
§ 260.30 or § 260.31 [40 C.F.R. § 260.30 or § 260.31]. 


	46.  Pursuant to APCEC Reg. 23 § 261.2(b) [40 C.F.R. § 261.2(b)], the Saturator Sludge is solid waste because it is “abandoned” by being “treated” in the Brine Unit before being “disposed of.”


	47.  Pursuant to APCEC Reg. 23 § 261.2(c)(1) [40 C.F.R. § 261.2(c)(1)], the Saturator Sludge is a solid waste when it is recycled and sold for use as an oil and gas well drilling fluid or make up water because it is recycled to make a product that is applied to or placed on the land in manner that constitutes disposal.


	48.  Pursuant to APCEC Reg. 23 § 261.2(e)(2) [40 C.F.R. § 261.2(e)(2)], because the use or reuse of the Saturator Sludge to make oil and gas well drilling fluid or make up water is a use to make a product that is applied to the land or used in a manner constituting disposal, the Saturator Sludge is not excluded from the definition of solid waste by APCEC Reg. 23 


§ 261.2(e)(1) [40 C.F.R. § 261.2(e)(1)].


	49.  Pursuant to APCEC Reg. 23 § 261.3(a) [40 C.F.R. § 261.3(a)], “hazardous waste” is a solid waste if it exhibits any of the characteristics of hazardous waste (ignitability, corrosivity, reactivity, or toxicity) identified in Subsection C of Section 261 (§§ 261.20-261.24), is a listed hazardous waste pursuant to Subsection D of Section 261 (§§ 261.30-261.37), or is a mixture of a solid waste and one or more hazardous wastes.


	50.  Pursuant to the “derived from rule” in APCEC Reg. 23 § 261.3(c) [40 C.F.R. 


§ 261.3(c)], “[u]nless and until it meets the criteria of paragraph (d) of this section:  (1) a hazardous waste will remain a hazardous waste.   (2)(i) Except as otherwise provided in paragraph (c)(2)(ii), (g) or (h) of this subsection, any solid waste generated from the treatment, storage, or disposal of a hazardous waste, including any sludge, spill residue, ash, emission control dust, or leachate (but not including precipitation run-off) is a hazardous waste.”


  	51.  The Saturator Sludge is a solid waste generated from the treatment, by incineration, of a wide variety of listed and characteristic hazardous wastes.  It is a listed hazardous waste under the “derived-from rule” in APCEC Reg. 23 § 261.3(c) [40 C.F.R. § 261.3(c)].


	52.  The Respondent has failed to make a hazardous waste determination of the Saturator Sludge as required by APCEC Reg. 23 § 262.11 [40 C.F.R. § 262.11].


	53.  Therefore, the Respondent has violated APCEC Reg. 23 § 262.11 [40 C.F.R. 


§ 262.11] by failing to make a hazardous waste determination.


	Count 2 - Unpermitted Hazardous Waste Storage and Treatment in the Brine Unit 	(RCRA Section 3005(a) and (e), APCEC Reg. 23 § 270.1 [40 C.F.R. § 270.1])





	54.  Pursuant to Sections 3005(a) and (e) of RCRA, 42 U.S.C. § 6925(a) and (e), and APCEC Reg. 23 § 270.1 [40 C.F.R. § 270.1], a RCRA permit or interim status is required for the treatment, storage or disposal of hazardous waste.


	55.  APCEC Reg. 23 § 270.1(c) [40 C.F.R. § 270.1(c)] provides, in part: “RCRA requires a permit for the “treatment,” “storage” and “disposal” of any “hazardous waste” as identified or listed in § 261 of this regulation.  Owners and operators of hazardous waste management units must have permits during the active life (including the closure period) of the unit. . . .”  


	56.  The Respondent’s operation of the Brine Unit involves treatment of the Saturator Sludge in one or more hazardous waste management units.


	57.  Hazardous waste treatment activities in the Brine Unit include the use of tanks, presses and other equipment to remove solids and some of the toxic metals from the Saturator Sludge by processes including filtration and precipitation, and to reduce the volume of the Saturator Sludge by processes including heating and evaporation.


	58.  Pursuant to Module I.A. of the Respondent’s RCRA Permit, “[a]ny storage/ treatment/ disposal of hazardous waste which requires a permit and which is not specifically authorized in this Permit is prohibited.”  


	59.  The Respondent did not apply for or obtain authorization under its RCRA Permit to treat hazardous waste in the Brine Unit.


	60.  Since approximately 2003, the Respondent has stored and treated Saturator Sludge in tanks and equipment in the Brine Unit without authorization under its RCRA Permit.


	61.  Therefore, the Respondent has violated RCRA § 3005(a) and (e), 42 U.S.C. 


§ 6925(a) and (e), and APCEC Reg. 23 § 270.1(c) [40 C.F.R. § 270.1(c)] by storing and treating Saturator Sludge in tanks and equipment in the Brine Unit without authorization under its RCRA Permit.


	Count 3 - Failure to Comply with Land Disposal Restrictions (APCEC Reg. 23 	Section 268 Subsection A [40 C.F.R. Part 268 Subpart A])





	62.  APCEC Reg. 23 Section 268 [40 C.F.R. Part 268] restricts land disposal of certain hazardous wastes and provides requirements which apply to persons who generate or transport hazardous waste and owners and operators of hazardous waste treatment, storage, or disposal facilities.  


	63.  The Respondent is required to comply with requirements for generators and treatment facilities in APCEC Reg. 23 Section 268, Subsection A [40 C.F.R. Part 268, Subpart A] with respect to its management of the Saturator Sludge and the Saturator Brine.


	64.  APCEC Reg. 23 § 268.2(c) [40 C.F.R. § 268.2(c)] defines “land disposal” as placement in or on the land, except in a corrective action management unit or staging pile, and includes, but is not limited to, placement in a landfill, surface impoundment, waste pile, injection well, land treatment facility, salt dome formation, salt bed formation, underground mine or cave, or placement in a concrete vault, or bunker intended for disposal purposes.


	65.  Use of the Saturator Sludge to make an oil and gas well drilling fluid or make up water results in “land disposal” as defined by APCEC Reg. 23 § 268.2(c) [40 C.F.R. § 268.2(c)].


	66.  APCEC Reg. 23 § 268.7(a)(1) [40 C.F.R. § 268.7(a)(1)] requires a generator of hazardous waste to determine if the waste must be treated before it can be land disposed by determining if the hazardous waste meets the treatment standards for land disposal in APCEC Reg. 23 §§ 268.40, 268.45, or 268.49 [40 C.F.R. §§ 268.40, 268.45, or 268.49].


	67.  The Respondent has failed to determine if the Saturator Brine or the Saturator Sludge must be treated before land disposal.  Therefore, the Respondent has violated APCEC 
Reg. 23 § 268.7(a)(1) [40 C.F.R. § 268.7(a)(1)].


	68.  APCEC Reg. 23 § 268.7(a)(8) [40 C.F.R. § 268.7(a)(8)] requires generators to “retain on-site a copy of all notices, certifications, waste analysis data, and other documentation produced pursuant to this section for at least three years from the date that the waste that is the subject of such documentation was last sent to on-site or off-site treatment, storage, or        disposal . . . .”  


	69.  The Respondent has failed to generate or maintain records required by APCEC 
Reg. 23 § 268.7(a)(8) [40 C.F.R. § 268.7(a)(8)], including determinations of whether the Saturator Sludge or Saturator Brine meet applicable land disposal treatment standards.  Therefore, Respondent has violated APCEC Reg. 23 § 268.7(a)(8) [40 C.F.R. § 268.7(a)(8)].


	70.  APCEC Reg. 23 § 268.7(b)(1) & (2) [40 C.F.R. § 268.7(b)(1) & (2)] requires a treatment facility to determine if its hazardous waste must be treated before it can be land disposed by determining if the hazardous waste meets the treatment standards for land disposal.  


	71.  The Respondent failed to determine if the Saturator Brine must be treated before land disposal.  Therefore, the Respondent has violated APCEC Reg. 23 § 268.7(b)(1) & (2) 


[40 C.F.R. § 268.7(b)(1) & (2)].


	72.  APCEC Reg. 23 § 268.7(b)(3) & (4) [40 C.F.R. § 268.7(b)(3) & (4)], require treatment facilities to provide an initial land disposal restriction (“LDR”) notification and certification when sending waste to a land disposal facility and to keep a copy of the notification and certification in the treatment facility’s file.


	73.  Since it began operating the Brine Unit in 2003, the Respondent has failed to provide the required LDR notification and certification to parties purchasing or using the Saturator Brine.  Therefore, Respondent has violated APCEC Reg. 23 § 268.7(b)(3) &(4) [40 C.F.R. § 68.7(b)(3) & (4)].


	Count 4 - Failure to Comply with Air Emission Standards for Permitted Hazardous 	Waste Tanks (APCEC Reg. 23 Section 264 Subsection CC [40 C.F.R. Part 264 	Subpart CC])





	74.  At the Facility, the Respondent treats, stores or disposes of hazardous waste that contains at least 10 percent organic compounds and has a volatile organic content of greater than 500 parts per million by weight.


	75.  As the owner and operator of the Facility, and under Module II.R.1 of its RCRA Permit, the Respondent is required to comply with APCEC Reg. 23 Section 264 Subsection CC 
[40 C.F.R. Part 264 Subpart CC governing air emissions from tanks, surface impoundments and containers, with respect to its storage and treatment of hazardous waste in tanks at the Facility.


	76.  APCEC Reg. 23 § 264.1084 [40 C.F.R. § 264.1084] provides standards that apply to the control of air pollutant emissions from hazardous waste storage and treatment tanks.  


	77.  The Respondent is required, pursuant to APCEC Reg. 23 § 264.1084(b)(2) 


[40 C.F.R. § 264.1084], to control air pollutant emissions from its permitted hazardous waste storage tanks by using Tank Level 2 controls in accordance with APCEC Reg. 23 § 264.1084(d) [40 C.F.R. § 264.1084(d)].


	78.  Pursuant to APCEC Reg. 23 § 264.1084(d)(3) [40 C.F.R. § 264.1084(d)(3)],  “[o]wners and operators controlling air pollutant emissions from a tank using Tank Level 2 controls shall use one of the following tanks: . . .  (3) [a] tank vented through a closed-vent system to a control device in accordance with the requirements specified in paragraph (g) of this section.”


	79.  Pursuant to APCEC Reg. 23 § 264.1084(g)(1)(iv) [40 C.F.R. § 264.1084(g)(1)(iv)], “a closed-vent system and control device shall be designed and operated in accordance with the requirements of § 264.1087 of this subsection.”


	80.  Pursuant to APCEC Reg. 23 § 264.1084(g)(3)(ii) [40 C.F.R. § 264.1084(g)(3)(ii)], “[t]he owner or operator shall inspect and monitor the air emission control equipment in accordance with the following procedures: . . . (ii) The closed-vent system and control device shall be inspected and monitored by the owner or operator in accordance with the procedures specified in § 264.1087 of this subsection.”


	81.  APCEC Reg. 23 § 264.1087 [40 C.F.R. § 264.1087] provides requirements applicable to each closed-vent system and control device used to control air emissions in accordance with Subsection CC.


	82.  Pursuant to APCEC Reg. 23 § 264.1087(c)(1) [40 C.F.R. § 264.1087(c)(1)], the control device shall meet the following requirements:  “(1) the control device shall be one of the following devices:  (i) [a] control device designed and operated to reduce the total organic content of the inlet vapor stream vented to the control device by at least 95 percent by weight; (ii) [a]n enclosed combustion device designed and operated in accordance with the requirements of § 264.1033(c) of this part; or (iii) [a] flare designed and operated in accordance with the requirements of § 264.1033(d) of this part.”


	83.  The Respondent uses carbon adsorption systems (carbon canisters) installed on its permitted hazardous waste storage and treatment tanks as a control device to comply with APCEC Reg. 23 § 264.1087(c)(1) [40 C.F.R. § 264.1087(1)]. 


	84.  Pursuant to APCEC Reg. 23 § 264.1087(c)(3)(i) [40 C.F.R. § 264.1087(c)(3)(i)], the “owner or operator using a carbon adsorption system to comply with paragraph (c)(1) of this section shall operate and maintain the control device in accordance with the following requirements:  (i) Following the initial startup of the control device, all activated carbon in the control device shall be replaced with fresh carbon on a regular basis in accordance with the requirements of § 264.1033(g) or § 264.1033(h) of this part.”


	85.  APCEC Reg. 23 § 264.1033(h)(1) [40 C.F.R. § 264.1033(h)] provides requirements applicable to carbon canisters that do not regenerate the carbon bed directly onsite in the control device.


	86.  The carbon canisters the Respondent uses do not regenerate the carbon bed directly onsite in the control device.


	87.  Pursuant to APCEC Reg. 23 § 264.1033(h) [40 C.F.R. § 264.1033(h)], “[a]n owner or operator using a carbon adsorption system such as a carbon canister that does not regenerate the carbon bed directly onsite in the control device shall replace the existing carbon in the control device with fresh carbon on a regular basis by using one of the following procedures:  (1) Monitor the concentration level of the organic compounds in the exhaust vent stream from the carbon adsorption system on a regular schedule, and replace the existing carbon with fresh carbon immediately when carbon breakthrough is indicated.  The monitoring frequency shall be daily or at an interval no greater than 20 percent of the time required to consume the total carbon working capacity established as a requirement of § 264.1035(b)(4)(iii)(G), whichever is longer. (2) Replace the existing carbon with fresh carbon at a regular, predetermined time interval that is less than the design carbon replacement interval established as a requirement of 
§ 264.1035(b)(4)(iii)(G).”


	88.  From at least 2009 until February 2013, the Respondent failed to replace the existing carbon in its carbon canisters with fresh carbon at a regular, predetermined time interval that is less than the design carbon replacement interval established as a requirement of APCEC Reg. 23 § 264.1035(b)(4)(iii)(G) [40 C.F.R. § 264.1035(b)(4)(iii)(G)].  


	89.  From at least 2009 until February 2013, the Respondent failed to monitor carbon canisters on one or more of its permitted hazardous waste storage tanks daily or at a frequency no greater than 20% of the time required to consume the total carbon working capacity of the canister established as a requirement of APCEC Reg. 23 § 264.1035(b)(4)(iii)(G) 
[40 C.F.R. § 264.1035(b)(4)(iii)(G)].


	90.  From January 7, 2009 through November 29, 2011, there were 44 instances totaling 77 days where the Respondent failed to replace spent carbon with fresh carbon in its carbon canisters immediately when monitoring results indicated carbon breakthrough had occurred.  


	91.  Therefore, the Respondent has violated APCEC Reg. 23 §§ 264.1087(c)(3)(i) & 264.1033(h) [40 C.F.R. §§ 264.1087(c)(3)(i) & 264.1033(h)].


III.  COMPLIANCE ORDER


	92.  Pursuant to Section 3008(a) of RCRA, 42 U.S.C. § 6928(a), the Respondent is hereby ORDERED to take the following actions and provide evidence of compliance within the 
time period specified below:








	A.  RCRA Permit Modification


	1.  Within sixty (60)  ninety (90) days of the effective date of this CAFO, the Respondent shall submit to ADEQ, with a copy to EPA, an application for a RCRA Permit Modification to permit the Brine Unit in accordance with APCEC Regulation 23 §§ 270.10 – 270.16, 270.23 – 270.25, 270.27, and 270.30 – 270.33 [40 C.F.R. §§ 270.10 – 270.16, 270.23 – 270.25, 270.27, and 270.30 – 270.33].  The Brine Unit includes the following equipment, which the Respondent shall include its Permit Application:


	a.  Clarifier Tank 108TNK563A;


	b.  Clarifier Tank 108TNK563;


	c.  Frac 1 108TNK594 Brine Storage;


	d.  Frac 2 108TNK595 Brine Storage;


	e.  Frac 3 108TNK542;


	f.  Frac 4 108TNK633 Finished Brine;


	g.  Brine Unit Skid consisting of the Heat Exchanger and Vapor Body system with 	supporting circulating pumps;


	h.  Brine Building consisting control room and 3 filter presses (New Jersey, JWI 1 and 	JWI 2); and


	i.  Containment liner system.





	2.  The permit application shall also include relevant requirements of APCEC Regulation 23 § 264, §§ I through O and AA through CC, and Regulation 23 § 270 [40 C.F.R. Part 264, Subparts I through O and AA through CC, and 40 C.F.R. Part 270] that are appropriate for permitting any miscellaneous units that are part of the Brine Unit. 


	3.  The Respondent shall also request that the issued RCRA permit modification include the following:


	a.  Appropriate recordkeeping and reporting requirements; and


	b.  Any applicable risk-based terms and conditions necessary to protect human health and the environment.  


	4.  The failure to timely submit a Permit Modification to ADEQ and EPA within the deadline set forth in Paragraph 93.A.1 shall result in the termination of the Respondent’s authorization to operate the Brine Unit unless that deadline has been extended pursuant to Section IV.G (Force Majeure).


	5.  The Respondent must respond to any Notice of Deficiency (NOD), with a copy to EPA, within the time period specified by the ADEQ.  In the event that the Respondent fails to submit a timely and complete NOD response, the Respondent’s authorization to operate the Brine Unit shall terminate on the NOD response deadline unless that deadline has been extended pursuant to Section IV.G (Force Majeure).


	6.  By no later than one year  fifteen months from the effective date of this CAFO, the Respondent must complete all permitting requirements and obtain issuance from ADEQ of a final RCRA Permit for the Brine Unit.  In the event that ADEQ does not issue a RCRA Permit for the Brine Unit by the above deadline, the Respondent’s authorization to operate the Brine Unit terminates on that date, unless that deadline has been extended pursuant to Section IV.G (Force Majeure).  The Respondent may seek relief under the provisions of Section IV.G of this CAFO (Force Majeure) for any delay in the performance of any such obligations resulting from a failure to obtain, or a delay in obtaining, any permit or approval required to fulfill such obligation, if the Respondent has submitted a timely and complete application and has taken all other actions necessary to obtain such permit or approval.


	B.  EPA Review and Comment on RCRA Permit


	1.  Nothing in this CAFO shall limit EPA’s rights under applicable environmental laws or regulations, including, but not limited to, Section 3005(c)(3) of RCRA, 42 U.S.C. § 6925(c)(3), 


40 C.F.R. § 270.32 and 40 C.F.R. § 271.19, to review, comment, and incorporate appropriate requirements of Regulation 23, § 264 [40 C.F.R. Part 264] directly into the permit or establish other permit conditions that are based on those parts; or take action under Section 3008(a)(3) of RCRA, 42 U.S.C. § 6928(a)(3), against the Respondent on the ground that the RCRA permit for the Brine Unit does not comply with a condition that the EPA Region 6 Regional Administrator in commenting on the permit application or draft permit stated was necessary to implement approved State program requirements, whether or not that condition was included in the issued permit.  If the Respondent disputes an action taken by EPA pursuant to 40 C.F.R. § 270.32 or 


40 C.F.R. § 271.19, the Defendant may invoke Dispute Resolution in accordance with Section IV.F of this CAFO. 


	C.  Brine Unit Upgrades


	1.  Within one year  fifteen months of the effective date of this CAFO, the Respondent shall complete the following activities at the Brine Unit:


	a.  Complete replacement of the containment liner including expansion of the liner to 	include the 20’ x 20’ basin under brine building;


	b.  Refurbishment of the floor drains and FRP piping in the brine building;


	c.  Repair of containment berms at ground level of brine building;


	d.  Add wall siding to certain areas of the brine building to prevent rain water from 	entering building;


	e.  Replace both supply and return cooling tower water lines;


	f.  Add cover to Hot Well tank;


	g.  Add drip/containment pans by circulation pumps;


	h.  Add splash shields to filter press;


	i.  Repair high level alarms on tanks; and


	j.  Repair general leakage to pumps, valves, and seals.





	D.  Submissions


	1.  In all instances in which this Compliance Order requires written submissions to EPA and ADEQ, each submission must be accompanied by the following certification:


“I certify under penalty of law to the best of my knowledge and belief, that the information contained in or accompanying this submission is true, accurate and complete.  I am aware that there are significant penalties for submitting false information, including the possibility of fine and imprisonment for knowing violations.”





All submissions must be certified on behalf of the Respondent by the signature of a person authorized to sign a permit application or a report under 40 C.F.R. § 270.11.


IV.  TERMS OF SETTLEMENT


A.	CIVIL PENALTY


	93.  Pursuant to the authority granted in Section 3008 of RCRA, 42 U.S.C. § 6928, and upon consideration of the entire record herein, including the Findings of Fact and Conclusions of Law, which are hereby adopted and made a part hereof, and upon consideration of the seriousness of the alleged violations, the Respondent’s good faith efforts to comply with the applicable regulations, and the June 2003 RCRA Civil Penalty Policy, it is hereby ORDERED that the Respondent Clean Harbors El Dorado, L.L.C. be assessed a civil penalty of FIVE  HUNDRED EIGHTY-ONE THOUSAND, TWO HUNDRED THIRTY-SIX DOLLARS ($581,236).  The Respondent shall pay the assessed civil penalty within thirty (30) days of the effective date of this CAFO.  


	94.  The Respondent shall pay the assessed civil penalty by certified check, cashier’s check, or wire transfer, made payable to “Treasurer, United States of America, EPA - Region 6”.  Payment shall be remitted in one of three (3) ways:  regular U.S. Postal mail (including certified mail), overnight mail, or wire transfer.  For regular U.S. Postal mail, U.S. Postal Service certified mail, or U.S. Postal Service express mail, the check(s) should be remitted to:


		






		U.S. Environmental Protection Agency 


		Fines and Penalties


		Cincinnati Finance Center


		P.O. Box 979077


		St. Louis, MO 63197-9000





	For overnight mail (non-U.S. Postal Service, e.g. Fed Ex), the check(s) should be remitted to:


		U.S. Bank


		Government Lockbox 979077 


		US EPA Fines & Penalties


		1005 Convention Plaza


		SL-MO-C2-GL


		St. Louis, MO  63101


		Phone No. (314) 418-1028





	For wire transfer, the payment should be remitted to:





		Federal Reserve Bank of New York


		ABA:  021030004


		Account No. 68010727


		SWIFT address = FRNYUS33


		33 Liberty Street


		New York, NY 10045


		Field Tag 4200 of the Fedwire message should read 


		“D 68010727 Environmental Protection Agency”





PLEASE NOTE:  Docket number RCRA-06-2014-0906 shall be clearly typed on the respective checks to ensure proper credit.  If payment is made by check, the check shall also be accompanied by a transmittal letter and shall reference the Respondent’s name and address, the case name, and docket number of the CAFO.  If payment is made by wire transfer, the wire transfer instructions shall reference the Respondent’s name and address, the case name, and docket number of the CAFO.  The Respondent shall also send a simultaneous notice of such payment, including a copy of the check and transmittal letter, or wire transfer instructions to the following:





		Chief, Compliance Enforcement Section (6EN-HE)


		Hazardous Waste Enforcement Branch


		U.S. EPA, Region 6


		1445 Ross Avenue, Suite 1200


		Dallas, TX  75202-2733





		Lorena Vaughn


		Regional Hearing Clerk (6RC-D)


		U.S. EPA, Region 6


		1445 Ross Avenue, Suite 1200


		Dallas, TX 75202-2733





The Respondent’s adherence to this request will ensure proper credit is given when penalties are received in the Region.


	95.  The Respondent agrees not to claim or attempt to claim a federal income tax deduction or credit covering all or any part of the civil penalty paid to the United States Treasurer.


	96.  Pursuant to 31 U.S.C. § 3717 and 40 C.F.R. § 13.11, unless otherwise prohibited by law, EPA will assess interest and late payment penalties on outstanding debts owed to the United States and a charge to cover the costs of processing and handling a delinquent claim.  Interest on the civil penalty assessed in this CAFO will begin to accrue thirty (30) days after the effective date of the CAFO and will be recovered by EPA on any amount of the civil penalty that is not paid by the respective due date.  Interest will be assessed at the rate of the United States Treasury tax and loan rate in accordance with 40 C.F.R. § 13.11(a).  Moreover, the costs of the Agency’s administrative handling of overdue debts will be charged and assessed monthly throughout the period the debt is overdue.  See 40 C.F.R. § 13.11(b).


	97.  EPA will also assess a $15.00 administrative handling charge for administrative costs on unpaid penalties for the first thirty (30) day period after the payment is due and an additional $15.00 for each subsequent thirty (30) day period that the penalty remains unpaid.  In addition, a penalty charge of up to six percent per year will be assessed monthly on any portion of the debt which remains delinquent more than ninety (90) days.  See 40 C.F.R. § 13.11(c).  Should a penalty charge on the debt be required, it shall accrue from the first day payment is delinquent.  See 31 C.F.R. § 901.9(d).  Other penalties for failure to make a payment may also apply.


B.  	PARTIES BOUND


	98.  The provisions of this CAFO shall apply to and be binding upon the parties to this action, their officers, directors, agents, employees, successors, and assigns.  The undersigned representative of each party to this CAFO certifies that he or she is fully authorized by the party whom he or she represents to enter into the terms and conditions of this CAFO and to execute and to legally bind that party to it.


C.	ADDITIONAL REQUIREMENTS 


	99.  The Respondent shall undertake the following additional requirements:


	A.  Within fifteen (15)  twenty four (24) months of the effective date of this CAFO, the Respondent shall complete Tank Venting System Project as set forth below.  The purpose of the Tank Venting System Project is to vent the tanks listed in Paragraph 99.B below to the secondary combustion chamber of the facility’s hazardous waste incinerator.


	B.  The following tanks shall be vented to the secondary combustion chamber of the facility’s hazardous waste incinerator.


Tank Number		Location/Designation		Volume


2			Lower tank farm west		153,332 gallons


3			Lower tank farm west		153,332 gallons


4			Lower tank farm west		153,332 gallons


8			Lower tank farm east		54,882 gallons


9			Lower tank farm east		54,882 gallons


10			Lower tank farm east		54,882 gallons


11			Lower tank farm east		54,882 gallons


12			Day feed tank farm		20,726 gallons


13			Day feed tank farm		20,726 gallons


14 			Day feed tank farm		20,726 gallons


15 			Day feed tank farm		20,726 gallons


602			Day feed tank farm		20,726 gallons


603			Day feed tank farm		20,726 gallons


604			Day feed tank farm		20,726 gallons


605    			Day feed tank farm		20,726 gallons


606			Day feed tank farm		20,726 gallons


608			Day feed tank farm		20,726 gallons


609			Day feed tank farm		20,726 gallons





	C.  Each tank will have a flame arrester mounted on its top, with a pressure/vacuum relief vent (conservation vent) is mounted on top of the flame arrester.  The manifold line will be connected to the Conservation Vent.  The manifold line will allow the vapors to be drafted toward the SCC.  Each tank will vent the vapors into the manifold independently as the vapor pressure is each tank demands.   Under normal conditions, all vapors will be drafted toward the SCC by the 600 fan.  In the case of failure of the 600 fan the vapors will be drafted toward the Central Carbon system by a dedicated fan.  In the case of a planned shutdown for maintenance, the vapors will be drafted toward the Central Carbon system by a dedicated fan.  


	D.  The Central Carbon system will be comprised of two 3000# carbon filter tanks and two 400# Siemens carbon filters.  If needed, the vapors are drafted by the dedicated Central Carbon System fan toward either the north or south 3000# carbon filter tanks for VOC capture.  The two 3000# tanks allow for extra capacity if carbon change-out is required.  An additional backup is also available by using the two 400# carbon filters.


	E.  The Respondent may seek relief under the provisions of Section IV.G of this CAFO (Force Majeure) for any delay in the performance of any such obligations resulting from a failure to obtain, or a delay in obtaining, any permit or approval required to fulfill such obligation, if the Respondent has submitted a timely and complete application and has taken all other actions necessary to obtain such permit or approval.


D.	STATUS REPORTS


	100.  The Respondent shall submit quarterly reports to EPA until the Respondent has completed all activities required by this CAFO.  The quarterly reports are due on May 1 (for  the period from January 1 – March 31), August 1 (for the period from April 1 – June 30), November 1 (for the period from July 1 – September 30), and February 1 (for the period from October 1 – December 31).   Upon completion of all activities required by this CAFO, the Respondent shall submit a Final Status Report within thirty (30) days from completion of the final activity.  The Status Reports will cover the activities set forth in Sections III and IV.C, and shall include, at a minimum, the following information:


	A.  A description and estimate of the percentage of the work completed;


	B.  Summaries of all contacts with representatives of the local community, public interest groups, ADEQ, or other State governmental agencies during the reporting period that relate to activities set forth in Sections III and IV.C;


	C.  Summaries of all problems or potential problems encountered during the reporting period; and


	D.  Projected work for the next reporting period. 


       	E.  The Status Reports must be accompanied by the following certification:


“I certify under penalty of law to the best of my knowledge and belief, that the information contained in or accompanying this submission is true, accurate and complete.  I am aware that there are significant penalties for submitting false information, including the possibility of fine and imprisonment for knowing violations.”





All submissions must be certified on behalf of the Respondent by the signature of a person authorized to sign a permit application or a report under 40 C.F.R. § 270.11.





	F.  The reports required under this Section shall be sent to the following:


	Guy Tidmore, Chief	


	Compliance Enforcement Section (6EN-HE)


	Hazardous Waste Enforcement Branch


	U.S. EPA, Region 6


	1445 Ross Avenue, Suite 1200


	Dallas, TX  75202-2733


	Attention:  Roxanne King


	


E.  	STIPULATED PENALTIES   


	101.  In addition to any other remedies or sanctions available to EPA, the Respondent shall pay stipulated penalties in the following amounts for each day during which each failure or refusal to comply with the requirements of this CAFO continues:


	Period of Noncompliance			Penalty Per Violation Per Day


	1st through 15th day		     			     $ 1,500


	16th through 30th day					     $ 2,500


	31st day and beyond					     $ 5,000





Penalties shall accrue from the date of the noncompliance until the date the violation is corrected, as determined by EPA.


	102.  The Respondent shall pay stipulated penalties not more than fifteen (15) days after receipt of written demand by EPA for such penalties.  Method of payment shall be in accordance with the provisions of Paragraph 94 herein.  Interest and late charges shall be paid as stated in Paragraphs 96 - 97 herein.


	103.  Nothing in this agreement shall be construed as prohibiting, altering, or in any way limiting the ability of EPA to seek any other remedies or sanctions available by virtue of the Respondent’s violation of this CAFO or of the statutes and regulations upon which this agreement is based, or for the Respondent’s violation of any applicable provision of law after the effective date of this CAFO. 





F.	DISPUTE RESOLUTION 


	104.  If the Respondent objects to any decision or directive of EPA in regard to Section III or IV.C, the Respondent shall notify the following persons in writing of its objections, and the basis for those objections, within thirty (30) calendar days of receipt of EPA’s decision or directive:


		Associate Director


		Hazardous Waste Enforcement Branch (6EN-H)


		Compliance Assurance and Enforcement Division


		U.S. EPA - Region 6


		1445 Ross Avenue


		Dallas, TX 75202-2733





		Chief, RCRA Enforcement Branch (6RC-ER)


		Office of Regional Counsel


		U.S. EPA - Region 6


		1445 Ross Avenue


		Dallas, TX 75202-2733





	105.  The Associate Director of the Hazardous Waste Enforcement Branch or his/her designee (Associate Director), and the Respondent shall then have an additional thirty (30) calendar days from EPA’s receipt of the Respondent’s written objections to attempt to resolve the dispute.  If an agreement is reached between the Associate Director and the Respondent, the agreement shall be reduced to writing and signed by the Associate Director and the Respondent and incorporated by reference into this CAFO.


	106.  If no agreement is reached between the Associate Director and the Respondent within that time period, the dispute shall be submitted to the Director of the Compliance Assurance and Enforcement Division or his/her designee (Division Director).  The Division Director and the Respondent shall then have a second 30-day period to resolve the dispute.  If an agreement is reached between the Division Director and the Respondent, the resolution shall be reduced to writing and signed by the Division Director and the Respondent and incorporated by reference into this CAFO.  If the Division Director and the Respondent are unable to reach agreement within this second 30-day period, the Division Director shall provide a written statement of EPA’s decision to the Respondent, which shall be binding upon the Respondent 
and incorporated by reference into the CAFO.  


	107.  If the Dispute Resolution process results in a modification of this CAFO, the modified CAFO must be approved by the Regional Judicial Officer and filed pursuant to 
Section IV.I (Modifications).


	108.  The invocation of dispute resolution procedures under this Section shall not extend, postpone, or affect in any way, any obligations of the Respondent under this CAFO, unless and until final resolution of the dispute so provides.  Stipulated penalties with respect to the disputed matter shall continue to accrue from the first day of noncompliance, but payment shall be stayed pending resolution of the dispute.  If the Respondent does not prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided in Section IV.E.


G.	FORCE MAJEURE


	109.  A “force majeure event” is any event beyond the control of the Respondent, their contractors, or any entity controlled by the Respondent that delays the performance of any obligation under this CAFO despite the Respondent’s best efforts to fulfill the obligation.  “Best  efforts” includes anticipating any potential force majeure event and addressing the effects of any such event (a) as it is occurring and (b) after it has occurred, to prevent or minimize any resulting delay to the greatest extent possible.  “Force Majeure” does not include the Respondent’s financial inability to perform any obligation under this CAFO, but does include any delays attributable to the ADEQ’s permitting process.


	110.  The Respondent shall provide notice orally or by electronic or facsimile transmission as soon as possible, but not later than 72 hours after the time the Respondent first knew of, or by the exercise of due diligence, reasonably should have known of, a claimed force majeure event.  The Respondent shall also provide written notice, as provided in Section IV.H of this CAFO, within seven days of the time the Respondent first knew of, or by the exercise of due diligence, reasonably should have known of, the event.  The notice shall state the anticipated duration of any delay; its cause(s); the Respondent’s past and proposed actions to prevent or minimize any delay; a schedule for carrying out those actions; and the Respondent’s rationale for attributing any delay to a force majeure event.  Failure to give such notice shall preclude the Respondent from asserting any claim of force majeure. 


	111.  If the Complainant agrees that a force majeure event has occurred, the Complainant may agree toshall extend the time for the Respondent to perform the affected requirements for the time necessary to complete those obligations.  An extension of time to perform the obligations affected by a force majeure event shall not, by itself, extend the time to perform any other obligation.  Where the Complainant agrees to an extension of time is granted pursuant to this Section, the appropriate modification shall be made pursuant to Section IV.I of this CAFO.


	112.  If the Complainant does not agree that a force majeure event has occurred, or does not agree to the extension of time sought by the Respondent, the Complainant’s position shall be binding, unless the Respondent invokes Dispute Resolution under Section IV.F of this CAFO.  In any such dispute, the Respondent bear the burden of proving, by a preponderance of the evidence, that each claimed force majeure event is a force majeure event; that the Respondent gave the notice required by the paragraph above, that the force majeure event caused any delay the Respondent’s claimed was attributable to that event; and that the Respondent exercised their reasonable best efforts to prevent or minimize any delay caused by the event.  If the Respondent carries this burden, the delay at issue shall be deemed not to be a violation of the affected obligation of this CAFO.


H.	NOTIFICATION


	113.  Unless otherwise specified elsewhere in this CAFO, whenever notice is required to be given, whenever a report or other document is required to be forwarded by one party to another, or whenever a submission or demonstration is required to be made, it shall be directed 
to the individuals specified below at the addresses given (in addition to any action specified by law or regulation), unless these individuals or their successors give notice in writing to the other parties that another individual has been designated to receive the communication:


	Complainant:		





	Chief, Compliance Enforcement Section (6EN-HE)


	Hazardous Waste Enforcement Branch


	U.S. EPA, Region 6


	1445 Ross Avenue, Suite 1200


	Dallas, TX  75202-2733


	Attention:  Roxanne King





	Respondent 


	Clean Harbors El Dorado, LLC


	42 Longwater Drive


	Norwell, MA 02061


	Attn: General Counsel 








I.	MODIFICATION 


	114.  The terms, conditions, and compliance requirements of this CAFO may not 
be modified or amended except as otherwise specified in this CAFO, or upon the written agreement of the Complainant and the Respondent, and approved by the Regional Judicial Officer, and such modification or amendment being filed with the Regional Hearing Clerk.


J.	RETENTION OF ENFORCEMENT RIGHTS


	115.  EPA does not waive any rights or remedies available to EPA for any other violations by the Respondent of Federal or State laws, regulations, or permitting conditions not addressed in this CAFO.


	116.  Except as herein provided, nothing in this CAFO shall limit the power and authority of EPA or the United States to take, direct, or order all actions to protect public health, welfare, or the environment, or prevent, abate or minimize an actual or threatened release of hazardous substances, pollutants, contaminants, hazardous substances on, at or from the Respondent’s  facility.  Furthermore, nothing in this CAFO shall be construed or to prevent or limit EPA's civil and criminal authorities, or that of other Federal, State, or local agencies or departments to obtain penalties or injunctive relief under other Federal, State, or local laws or regulations not addressed in this CAFO.


	117.  The Complainant reserves all legal and equitable remedies available to enforce the provisions of this CAFO.  This CAFO shall not be construed to limit the rights of the EPA or United States to obtain penalties or injunctive relief under RCRA or under other federal or state laws, regulations, or permit conditions not addressed in this CAFO.  


	118.  In any subsequent administrative or judicial proceeding initiated by the Complainant or the United States for injunctive relief, civil penalties, or other appropriate relief relating to this Facility, the Respondent shall not assert, and may not maintain, any defense or claim based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim preclusion, claim-splitting, or other defenses based upon any contention that the claims raised by the Complainant or the United States in the subsequent proceeding were or should have been brought in the instant case, except with respect to claims that have been specifically resolved pursuant to this CAFO.  


	119.  This CAFO is not a permit, or a modification of any permit, under any federal, State, or local laws or regulations.  The Respondent is responsible for achieving and maintaining complete compliance with all applicable federal, State, and local laws, regulations, and permits.  The Respondent’s compliance with this CAFO shall be no defense to any action commenced pursuant to any such laws, regulations, or permits, except as set forth herein.  The Complainant does not warrant or aver in any manner that the Respondent’s compliance with any aspect of this CAFO will result in compliance with provisions of the RCRA or with any other provisions of federal, State, or local laws, regulations, or permits.


K.	INDEMNIFICATION OF EPA


	120.  Neither EPA nor the United States Government shall be liable for any injuries or damages to person or property resulting from the acts or omissions of the Respondent, their officers, directors, employees, agents, receivers, trustees, successors, assigns, or contractors 
in carrying out the activities required by this CAFO, nor shall EPA or the United States Government be held out as a party to any contract entered into by the Respondent in carrying out the activities required by this CAFO.


L.	COSTS


	121.  Each party shall bear its own costs and attorney’s fees.  Furthermore, the Respondent specifically waives its right to seek reimbursement of its costs and attorney’s fees under 5 U.S.C. § 504 and 40 C.F.R. Part 17. 


M.	TERMINATION


	122.  At such time as the Respondent believes it has completed all of the requirements of this CAFO, they may request that EPA concur whether all of the requirements of this CAFO have been satisfied.  Such request shall be in writing and shall provide the necessary documentation to establish whether there has been full compliance with the terms and conditions of this CAFO.  EPA will respond to said request in writing within ninety (90) days of receipt of the request.  This CAFO shall terminate when all actions required to be taken by this CAFO have been completed, and the Respondent has been notified by the EPA in writing that this CAFO has been satisfied and terminated.  


M.	EFFECTIVE DATE


	123.  This CAFO, and any subsequent modifications, become effective upon filing with the Regional Hearing Clerk.	



THE UNDERSIGNED PARTIES CONSENT TO THE ENTRY OF THIS CONSENT AGREEMENT AND FINAL ORDER:








FOR THE RESPONDENT:











Date: _________________                            ____________________________			                                                                                                                                  


						Clean Harbors El Dorado, L.L.C.












FOR THE COMPLAINANT:





Date: _________________      	____________________________                                                                                                             


					John Blevins


					Director


					Compliance Assurance and


					  Enforcement Division












V.  FINAL ORDER


	Pursuant to the Section 3008 of RCRA, 42 U.S.C. § 6928, and the Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties, 40 C.F.R. Part 22, the foregoing Consent Agreement is hereby ratified.  This Final Order shall not in any case affect the right or EPA or the United States to pursue appropriate injunctive relief or other equitable relief for criminal sanctions for any violations of law.  This Final Order shall resolve only those causes of action alleged herein.  Nothing in this Final Order shall be construed to waive, extinguish or otherwise affect the Respondent’s (or their officers, agents, servants, employees, successors, or assigns) obligation to comply with all applicable federal, state, and local statutes and regulations, including the regulations that were the subject of this action.  The Respondent is ordered to comply with the Compliance Order and terms of settlement as set forth in the Consent Agreement.  Pursuant to 40 C.F.R. § 22.31(b), this Final Order shall become effective upon filing with the Regional Hearing Clerk.





Date: _________________       		_____________________________


						Patrick Rankin												Regional Judicial Officer






CERTIFICATE OF SERVICE


	I hereby certify that on the _____ day of __________, 2014, the original and one copy of the foregoing Consent Agreement and Final Order (CAFO) was hand delivered to the Regional Hearing Clerk, U.S. EPA - Region 6, 1445 Ross Avenue, Dallas, Texas 75202-2733, and that true and correct copies of the CAFO were sent to the following by Certified Mail – Return Receipt Requested #   


		Michael R. McDonald  


		Assistant General Counsel


		Clean Harbors Environmental Services, Inc.


		P.O. Box 9149


		42 Longwater Drive


		Norwell, MA 02061











				           ______________________________________
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RE: Clean Harbors Counteroffer

		From

		Pearson, Evan

		To

		McDonald, Michael R

		Cc

		King, Roxanne; Barra, Michael; Tidmore, Guy

		Recipients

		mcdonaldm@cleanharbors.com; King.Roxanne@epa.gov; barra.michael@epa.gov; tidmore.guy@epa.gov



Here is my understanding of where we are right now.    

1.  We have reached agreement on a proposed penalty of $581,236.

2.  We have agreed on a beneficial environmental project.  The project would construct direct lines from the hazardous waste tank emission points to the secondary combustion chamber.

3.  Originally, Clean Harbors stated that it proposed to bring the Brine Unit in compliance by seeking a RCRA permit for the Brine Unit.  In our call on December 18, 2013, you mentioned that Clean Harbors may close the Brine Unit.

The next step would be that Clean Harbors draft language that we could put in the CAFO regarding the construction project.  This would include the purpose of the project, a description of the project, identification of the units involved, project deadlines, including interim deadlines, if appropriate, estimated costs, etc.  We would also need to know what permits are required, and an estimated time for issuing the permits.  This would help me draft the appropriate language for the CAFO.  No penalty mitigation will be given for this project. 

We would also need to know if Clean Harbors still intends to seek a RCRA permit for the Brine Unit or close it down.  If Clean Harbors intends to close down the Brine Unit, we would need to know the expected date of closure, which units require closure plans, etc. Obviously, the Brine Unit would have to be closed in accordance with the RCRA regulations.

If you have any questions, please give me a call.

-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Wednesday, January 08, 2014 12:48 PM
To: Pearson, Evan
Subject: RE: Clean Harbors Counteroffer

Evan:
I met with Senior Management to discuss construction of direct lines from the hazardous waste tank emission points to the secondary combustion chamber. Obviously, we would have to negotiate the details of that project, and agree to a reasonable compliance schedule, but Clean Harbors is willing to include that project as part of a Consent Decree.

Please let me know how you would like to proceed from here.


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.

-----Original Message-----
From: McDonald, Michael R 
Sent: Monday, January 06, 2014 10:14 AM
To: 'Pearson, Evan'
Subject: RE: Clean Harbors Counteroffer

Evan:
I am meeting with Management tomorrow to finalize the counter offer.  It is fair to say the we will accept the proposed $581k penalty.  The issue is better understanding the construction of direct lines from the hazardous waste tank emission points to the secondary combustion chamber.  As you are aware, we are in the midst of a large upgrade at the facility, and we are having differing views on how best to accomplish the goal.   

I apologize for the delay but the Holidays and the weather have a bigger impact than expected.

Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.

-----Original Message-----
From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Monday, January 06, 2014 10:02 AM
To: McDonald, Michael R
Subject: RE: Clean Harbors Counteroffer

When we talked back in late December, it was my understanding that a counteroffer would be sitting in my in box when I returned from the holidays.  When can we expect a counteroffer?  Thanks.

-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Wednesday, December 18, 2013 10:49 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Evan:
Please see the attached Tolling Agreement.  Do you have any time this afternoon to discuss the counter offer?


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.

-----Original Message-----
From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Wednesday, December 18, 2013 10:15 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Are you able to get the tolling agreement back to me today?  Also, we can we expect a counteroffer?  Thanks.

-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Sunday, December 15, 2013 8:57 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Evan:

I have shared the offer with management, and we are certainly encouraged by the movement in the proposed penalty.  I will get the Tolling Agreement back to you tomorrow.


__________________________________________________
Michael R. McDonald
Counsel
Clean Harbors Environmental Services, Inc.
42 Longwater Drive
Norwell, MA 02061
Tel: 781-792-5136
Email: mcdonaldm@cleanharbors.com<mailto:mcdonaldm@cleanharbors.com>
Web: www.cleanharbors.com<http://www.cleanharbors.com/>
__________________________________________________



________________________________
From: Pearson, Evan [Pearson.Evan@epa.gov]
Sent: Wednesday, December 11, 2013 11:45 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Clean Harbors Counteroffer

See attached letter.

Evan L. Pearson
Senior Enforcement Counsel (6RC-ER)
RCRA Enforcement Branch
Office of Regional Counsel
U.S. EPA - Region 6
1445 Ross Avenue
Dallas, Texas 75202-2733
Phone - (214) 665-8074
Fax - (214) 665-3177
E-Mail - pearson.evan@epa.gov<mailto:pearson.evan@epa.gov>

IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.





RE: Clean Harbors Counteroffer

		From

		McDonald, Michael R

		To

		Pearson, Evan

		Recipients

		Pearson.Evan@epa.gov



Evan:
I met with Senior Management to discuss construction of direct lines from the hazardous waste tank emission points to the secondary combustion chamber. Obviously, we would have to negotiate the details of that project, and agree to a reasonable compliance schedule, but Clean Harbors is willing to include that project as part of a Consent Decree.

Please let me know how you would like to proceed from here.


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.

-----Original Message-----
From: McDonald, Michael R 
Sent: Monday, January 06, 2014 10:14 AM
To: 'Pearson, Evan'
Subject: RE: Clean Harbors Counteroffer

Evan:
I am meeting with Management tomorrow to finalize the counter offer.  It is fair to say the we will accept the proposed $581k penalty.  The issue is better understanding the construction of direct lines from the hazardous waste tank emission points to the secondary combustion chamber.  As you are aware, we are in the midst of a large upgrade at the facility, and we are having differing views on how best to accomplish the goal.   

I apologize for the delay but the Holidays and the weather have a bigger impact than expected.

Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.

-----Original Message-----
From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Monday, January 06, 2014 10:02 AM
To: McDonald, Michael R
Subject: RE: Clean Harbors Counteroffer

When we talked back in late December, it was my understanding that a counteroffer would be sitting in my in box when I returned from the holidays.  When can we expect a counteroffer?  Thanks.

-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Wednesday, December 18, 2013 10:49 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Evan:
Please see the attached Tolling Agreement.  Do you have any time this afternoon to discuss the counter offer?


Thanks 
Michael R. McDonald 
Tel: 781-792-5136 - Fax: 781-792-5901 
CONFIDENTIALITY NOTICE: This electronic mail message and attached documents contain information from the Clean Harbors Law Department which is confidential and/or privileged.  The information is intended only for the use of the individual or entity named above.  If you are not the intended recipient, or if you received this message by mistake, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of this electronic mail information is strictly prohibited.    Thank you.

-----Original Message-----
From: Pearson, Evan [mailto:Pearson.Evan@epa.gov] 
Sent: Wednesday, December 18, 2013 10:15 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Are you able to get the tolling agreement back to me today?  Also, we can we expect a counteroffer?  Thanks.

-----Original Message-----
From: McDonald, Michael R [mailto:mcdonaldm@cleanharbors.com] 
Sent: Sunday, December 15, 2013 8:57 AM
To: Pearson, Evan
Cc: King, Roxanne
Subject: RE: Clean Harbors Counteroffer

Evan:

I have shared the offer with management, and we are certainly encouraged by the movement in the proposed penalty.  I will get the Tolling Agreement back to you tomorrow.


__________________________________________________
Michael R. McDonald
Counsel
Clean Harbors Environmental Services, Inc.
42 Longwater Drive
Norwell, MA 02061
Tel: 781-792-5136
Email: mcdonaldm@cleanharbors.com<mailto:mcdonaldm@cleanharbors.com>
Web: www.cleanharbors.com<http://www.cleanharbors.com/>
__________________________________________________



________________________________
From: Pearson, Evan [Pearson.Evan@epa.gov]
Sent: Wednesday, December 11, 2013 11:45 AM
To: McDonald, Michael R
Cc: King, Roxanne
Subject: Clean Harbors Counteroffer

See attached letter.

Evan L. Pearson
Senior Enforcement Counsel (6RC-ER)
RCRA Enforcement Branch
Office of Regional Counsel
U.S. EPA - Region 6
1445 Ross Avenue
Dallas, Texas 75202-2733
Phone - (214) 665-8074
Fax - (214) 665-3177
E-Mail - pearson.evan@epa.gov<mailto:pearson.evan@epa.gov>

IMPORTANT/CONFIDENTIAL:  The content of this e-mail is intended only for the use of the individual or entity to whom it is addressed.  This message contains information from the U.S. Environmental Protection Agency which may be privileged, confidential, or exempt from disclosure under applicable law.  If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering this message, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately by return e-mail, and delete this e-mail from your system.




